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RECENT PUBLICATIONS AND NEWS RELEASES 

 Draft Qualifying Disbursement Guidance Poses Practical Challenges for Charities 

By Terrance S. Carter, Theresa L.M. Man and Lynne M. Westerhof 

The federal budget, released on April 7, 2022 (“Budget 2022”), proposed to allow a charity to provide its 

resources to organizations that are not qualified donees with the intention that these changes would 

“implement the spirit of Bill S-216.” Bill S-216 was a bill that garnered significant support from the 

charitable sector and was based on the premises that charities must be able to operate efficiently when 

devoting their resources to charitable activities, must be held to reasonable standards in the proper use of 

their resources, and should promote local capacity-building and collaborative decision-making in the 

communities with whom they work. However, early drafts of Bill C-19, the Budget Implementation Act, 

2022, No. 1, contained prescriptive regulations that would have imposed onerous documentation and other 

requirements for charities. In response, the charitable sector successfully advocated to have these 

restrictions removed from the final version of the bill. 

Now, with the introduction of the guidance CG-032 “Registered charities making grants to non-qualified 

donees (draft)” (“Draft Guidance”) on November 30, 2022, (for which feedback is being sought by 

January 31, 2023) there are again concerns that the Canada Revenue Agency’s (“CRA”) application of 

the qualifying disbursement legislation will result in onerous requirements for the charitable sector. It is 

doubtful whether the combined effect of the new regime in the Income Tax Act (“ITA”) and the 

enforcement framework in the Draft Guidance will give the charitable sector a regime that is truly in “the 

spirit of Bill S-216.” 

This Bulletin explains some of the practical challenges for charities posed by the Draft Guidance and 

identifies aspects of the Draft Guidance that do not appear to be in step with the spirit of Bill S-216 or 

even the qualifying disbursement provisions in the ITA.  

To read more, please see Charity & NFP Law Bulletin No. 519. 

https://carters.ca/index.php?page_id=21
http://www.carters.ca/index.php?page_id=23
https://carters.ca/index.php?page_id=147
https://www.canada.ca/en/revenue-agency/services/charities-giving/charities/policies-guidance/charities-making-grants-non-qualified-donees.html
https://www.canada.ca/en/revenue-agency/services/charities-giving/charities/policies-guidance/charities-making-grants-non-qualified-donees.html
https://www.carters.ca/pub/bulletin/charity/2023/chylb519.pdf
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 CRA News 

By Jacqueline M. Demczur 

No Requirement for Charities to Report Granting Activities until T3010 and T4033 are Updated, 

Provided that Adequate Books & Records are Kept 

As reported in this month’s Charity & NFP Law Bulletin No. 519 (above), the CRA Charities Directorate 

released its Draft Guidance for charities making grants to non-qualified donees on November 30, 2022. 

The CRA published an email announcement on January 26, 2023, noting that while the new rules for 

making grants to non-qualified donees have been in effect since June 23, 2022, Form T3010, Registered 

Charity Information Return, and the accompanying guide T4033, have not yet been updated to reflect 

these rules. The CRA expects updated versions of form T3010 and guide T4033 to be available sometime 

in the spring of 2023. Accordingly, “[u]ntil the form and guide are updated, you are not required to report 

your granting activities”, the CRA stated,  

You must, however, keep adequate books and records to support all granting 

activities. Your books and records must contain enough information to allow the 

CRA to assess whether your charity is operating in accordance with the Income 

Tax Act. 

For more information on these rules, the CRA is directing readers to see the Draft Guidance.  

Charities Directorate Provides Updated Instructions for My Business Account Sign Up 

The CRA Charities Directorate has provided in-depth instructions to sign up for My Business Account 

(“MyBA”). MyBA is a portal which allows charities, not-for-profits, amateur athletic associations and 

registered national arts service organizations to register for official status, complete T3010 annual 

information returns and other required submissions, update the Charities Directorate about their status, or 

communicate with the Charities Directorate about any other matter. 

The updated instructions come after a period of consultation with the public regarding the online portal. 

As the Charities Directorate is now seeking feedback regarding the instructions, comments can be left at 

the bottom of the page under the heading "Did you find what you were looking for?" 

http://www.carters.ca/index.php?page_id=24
https://www.carters.ca/pub/bulletin/charity/2023/chylb519.pdf
https://www.canada.ca/en/revenue-agency/services/charities-giving/charities/policies-guidance/charities-making-grants-non-qualified-donees.html
https://www.canada.ca/en/revenue-agency/services/charities-giving/charities/policies-guidance/charities-making-grants-non-qualified-donees.html
https://www.canada.ca/en/revenue-agency/services/charities-giving/charities/operating-a-registered-charity/toolbox-directors-officers-volunteers/business-account.html
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 Legislation Update 

By Terrance S. Carter and Adriel N. Clayton 

Federal Bill C-32, Fall Economic Statement Implementation Act, 2022 Receives Royal Assent  

The Fall Economic Statement Implementation Act, 2022 (“Bill C-32”), an act which implements certain 

provisions from the Fall Economic Statement and the April 2022 Federal Budget, received Royal Assent 

on December 15, 2022. Bill C-32 introduces several changes that are relevant to charities, namely, an 

increased disbursement quota of 5% for eligible property held by charities in excess of $1 million, 

expanded audit powers for the CRA, and expanded trust reporting requirements.  

For further details about the changes introduced by Bill C-32, see Charity & NFP Law Bulletin No. 517 

and Charity & NFP Law Bulletin No. 515.  

Ontario Bill 26, Strengthening Post-secondary Institutions and Students Act, 2022 Receives Royal Assent 

Bill 26, Strengthening Post-secondary Institutions and Students Act, 2022 received Royal Assent on 

December 8, 2022. As reported in the November 2022 Charity & NFP Law Update, the bill will amend 

both the Ministry of Training, Colleges and Universities Act and the Private Career Colleges Act, 2005, 

by determining steps institutions that are governed by these acts can take when an employee is found to 

have committed an act of sexual misconduct towards a student. 

New Brunswick Bill 19, Fiduciaries Access to Digital Assets Act 

A new piece of legislation in New Brunswick, Bill 19, Fiduciaries Access to Digital Asset Act, which 

received Royal Assent on December 16, 2022, will grant trustees rights to access digital assets while also 

imposing fiduciary obligations in relation to these assets. The Act will also have application to charities 

and not-for-profits and any digital assets, such as cryptocurrency, that they may hold. 

According to the Act, a digital asset can be “a record that is created, recorded, transmitted or stored in 

digital or other intangible form” by various means. The Act contemplates situations in which an account 

holder might choose to enter into a service agreement with a custodian, such that the custodian will hold 

or process the account holder’s digital assets. When this happens, a fiduciary of the account holder (such 

as a trustee) will have the right to access these assets, subject to any instructions from the account holder, 

despite any other law or choice of law provisions in the service agreement that would limit the fiduciary’s 

access.  

https://carters.ca/index.php?page_id=21
https://carters.ca/index.php?page_id=136
https://www.parl.ca/legisinfo/en/bill/44-1/c-32
https://www.carters.ca/pub/bulletin/charity/2022/chylb517.pdf
https://www.carters.ca/pub/bulletin/charity/2022/chylb515.pdf
https://www.ola.org/en/legislative-business/bills/parliament-43/session-1/bill-26
https://www.carters.ca/index.php?page_id=555
https://www.legnb.ca/en/legislation/bills/60/2/19/fiduciaries-access-to-digital-assets-act
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 Corporate Update 

By Theresa L.M. Man  

Saskatchewan Non-Profit Corporations Act, 2022 Coming into Force 

The Saskatchewan Non-Profit Corporations Act, 2022 (the “New Act”) will come into force on March 

12, 2023. Order in Council 541/2022 was signed on December 7, 2022, and fixes March 12, 2023 as the 

date when the New Act will come into force, save and except for subsection 6-4(5) concerning manual 

signatures on certain security certificates.  

As reported most recently in the June 2022 Charity & NFP Law Update, once in force, the New Act will 

replace Saskatchewan’s current Non-profit Corporations Act, 1995. The New Act updates provisions for 

boards of trade and chambers of commerce; removes certain notice and filing requirements with the 

registrar; permits corporate names to be in Cree, Dene, or other prescribed Indigenous languages; 

expressly permits the use of electronic technologies, such as sending financial statements electronically 

and holding electronic meetings; removes the current requirement that at least 25% of directors be 

Canadian residents; and removes the registrar’s ability to appoint non-accountants to conduct audits or 

reviews, while allowing for increased dollar thresholds for mandatory audits or review requirements. 

As well, The Non-profit Corporations Consequential Amendments Act, 2022 (the “Amending Act”) will 

come into force on the same date as the New Act. The Amending Act makes consequential amendments 

to other legislation, including The Business Corporations Act, 2021, The Business Names Registration 

Act, and The Charitable Fund-raising Businesses Act, among others. Broadly speaking, these amendments 

are housekeeping in nature. 

Order in Council 555/2022 was also signed on December 7, 2022, and similarly fixes March 12, 2023 as 

the date for new regulations under the New Act to come into force. SR 92/2022, The Non-profit 

Corporations Regulations, 2022 (the “New Regulations”) were published in the Saskatchewan Gazette on 

December 16, 2022, and will repeal and replace the current Non-profit Corporations Regulations, 1997 as 

of March 12, 2023. Broadly speaking, the New Regulations set out rules regarding corporate registry 

notices and documents, corporate names, and financial statements, audits and reviews. They also set out 

details for various matters prescribed in the New Act. 

http://www.carters.ca/index.php?page_id=23
https://publications.saskatchewan.ca/#/products/119908
https://www.carters.ca/index.php?page_id=506
https://publications.saskatchewan.ca/#/products/119930
https://publications.saskatchewan.ca/#/products/119966
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 Canada’s Taxpayers’ Ombudsperson Makes Statement on His Review of CRA’s Treatment 
of Muslim Charities 

By Terrance S. Carter and Ryan M. Prendergast 

Following his appearance before the Senate Committee on Human Rights, the Taxpayers’ Ombudsperson, 

François Boileau, provided a statement on November 21, 2022 (the “Statement”) regarding the progress 

of the review of the CRA’s treatment of Muslim charities. The Office of the Taxpayer’s Ombudsperson 

(the “Office”) was asked to review the CRA’s practices after allegations of systemic anti-Islamic bias and 

discrimination arose in 2021, as reported in our February 2022 Charity and NFP Law Update.  

The Ombudsperson was asked by the Minister of National Revenue to scrutinize the selection of files 

chosen by the CRA’s Review and Analysis Division, the quality of service in interactions between the 

CRA and Muslim charities, and anti-bias training within the CRA.  

One of the main concerns of the investigation is the auditing of Muslim charities. Issues include the 

selection process for audits, their conduct, equity during the audit process, transparency, communication 

with charities being audited, and the timeliness and fairness of their outcome.  

The Ombudsperson expressed confidence in the Office’s ability “to assess the existing policies and 

practices related to services”, in his Statement, and that he believes in their ability to answer questions 

related to CRA practices and anti-discrimination policy. However, Boileau stated that it would be 

“impossible for us to validate” certain aspects of the CRA’s practices because of legislation and CRA 

policy.  

Section 241 of the Income Tax Act prevents the CRA from sharing aspects of taxpayer information, even 

with the subject’s consent. Furthermore, the CRA’s current practice is not to disclose certain information, 

particularly regarding its risk assessment process, invoking national security concerns as a justification. 

For this reason, the Ombudsperson stated that the Office may not succeed in analysing the CRA’s audit 

selection process: 

To be clear, some of the participants told us that they felt they had been unfairly 

selected for audit purposes. Some indicated that they sometimes felt intimidated, 

and many described the process as tedious. However, we cannot verify these 

alleged facts without having access to complete taxpayer files. 

Despite the obstacles to completing their original goal, the Office has committed to having a report to the 

Minister of National Revenue ready for the stated deadline of March 2023.  

https://carters.ca/index.php?page_id=21
https://carters.ca/index.php?page_id=30
https://www.canada.ca/en/taxpayers-ombudsperson/news/2022/11/statement-from-canadas-taxpayers-ombudsperson-on-the-progress-of-the-examination-into-the-concerns-expressed-by-charities-about-their-experiences-w.html
https://www.carters.ca/pub/update/charity/22/feb22.pdf
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This appears to be an unfortunate example of the federal government hampering an independent, fact-

finding investigation. The issue of possible systemic bias within the CRA is a dire issue for many 

registered charities, and it is disappointing to see legislative provisions concerning privacy for taxpayer 

information being used as a shield by the government when there are serious allegations that need to be 

investigated. 

 Copyright Protection Term Extended by 20 Years  

By Sepal Bonni 

As of December 30, 2022, the general term of Canadian copyright protection changed from the life of the 

author plus 50 years, to the life of the author plus 70 years, therefore increasing the term of copyright 

protection by 20 years. 

As previously reported in Charity and NFP Law Bulletin No. 433, this long-awaited amendment fulfills 

one of Canada’s obligations under the Canada-United States-Mexico Agreement. Many other 

industrialized jurisdictions have a 70-year term, including the UK, EU and Japan.  Section 6 of the 

Copyright Act is the key provision, stating that: “Except as otherwise expressly provided by this Act, the 

term for which copyright subsists is the life of the author, the remainder of the calendar year in which the 

author dies, and a period of 70 years following the end of that calendar year.” 

For works with multiple authors, the term of 70 years begins upon the death of the last-living author.   

Previously, amendments were made for longer terms of protection for anonymous and pseudonymous 

works. 

The extension in the term of copyright is not retroactive and therefore will not impact works that were in 

the public domain before the amendments came into force on December 30, 2022. 

 Court Criticizes Religious Organization for Statutory Non-Compliance Despite Lack of 
Breach 

By Ryan M. Prendergast 

Religious organizations can be scrutinized by the courts, even when they have not committed statutory 

infractions. This is the lesson that the Ontario Superior Court of Justice imparted in Athesivan v. Canada 

Shri Muththumaari Amman Temple (“Athesivan”). 

https://carters.ca/index.php?page_id=33
https://www.carters.ca/pub/bulletin/charity/2018/chylb433.pdf
https://carters.ca/index.php?page_id=30
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc6638/2022onsc6638.html?autocompleteStr=Athesivan%20v.%20Canada%20Shri%20Muththumaari%20Amman%20Temple&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc6638/2022onsc6638.html?autocompleteStr=Athesivan%20v.%20Canada%20Shri%20Muththumaari%20Amman%20Temple&autocompletePos=1
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Athesivan, which was heard on November 16, 2022, concerned a dispute between the leadership of a 

Hindu temple and its members. The Canada Shri Muththumaari Amman Temple is a Hindu Temple in 

Toronto which serves the local Tamil community. It was incorporated as a not-for-profit corporation under 

the Corporations Act (Ontario) (the “OCA”), and is governed as of October 2021 by the Ontario Not-For-

Profit Corporations Act, 2010 (the “ONCA”). The ONCA did not apply at the time of the dispute in 2019, 

and so the court only considered the implications of the OCA in this decision. As a corporation which 

exists for charitable or religious purposes, the temple is considered a trust under the Charities Accounting 

Act (though it is not a registered charity with the CRA). Therefore, directors have a fiduciary duty to 

ensure that the interests of the trust are properly addressed. 

This was an application, in which the applicants sought the court appointment of a monitor over the temple 

and a freezing of the temple’s assets, based on allegations of breach of trust by the respondents. The 

respondents were current or former directors and officers of the temple, who argued that they were the 

legitimate leadership of the organization. 

There was no evidence supporting the supposed misappropriation of funds claimed by the applicants, or 

alleged non-compliance with the governing documents of the corporation. The court found that almost all 

the accusations against the respondents were “unsubstantiated”, and had caused the assets of an innocent 

organization to be frozen during the litigation process.  

However, the court did criticize the board for not properly following the requirements under the OCA, 

stating that: 

In making this decision, I'm not blessing the temple's failure to abide by 

appropriate corporate governance rules. Though a nonprofit run by volunteers 

should not be held to the standard of a public company with a professional board, 

the directors must not forget that our law makes them fiduciaries of the members' 

trust. 

The case serves as a reminder that it is best practice for charities and not-for-profits to be vigilant in their 

compliance with both their governing documents and incorporating legislation, even when failure to do 

so does not rise to the level of breach of trust or breaking statutory provisions. 
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 Employment Update 

By Barry W. Kwasniewski and Martin U. Wissmath 

Contractor Ruled to be an Employee, Awarded Termination Damages by Ontario Court 

A decision of the Ontario Superior Court of Justice released on October 26, 2022, Baker v Fusion Nutrition 

Inc., 2022 ONSC 5814 (“Baker”), provides a review of the legal principles relating to employee versus 

independent contractor status, and damages for pay in lieu of notice arising from the termination of fixed 

term employees. In Baker, the court awarded over $64,000 in damages including for pay in lieu of 

reasonable notice. Baker reminds employers that they cannot contract out of the minimum standards in 

Ontario’s Employment Standards Act, 2000 (the ESA), including for fixed-term employment contracts, 

and if termination provisions are found unenforceable, the court could award damages based on common 

law principles. In Baker, the court held that the employer miscategorized the plaintiff as an independent 

contractor, finding that the plaintiff was in fact an employee, and therefore the contract needed to comply 

with the ESA. This case, and others like it, remind employers of charities and not-for-profits to draft 

carefully worded termination clauses in employment contracts, and to ensure that anyone providing 

services is not miscategorized as an independent contractor with inadequate termination clauses that could 

be struck down by a court. 

Whether or not someone is an employee, which entitles them to minimum standards under the ESA, or an 

independent contractor, is a “factual question to be determined on the evidence” the court stated. Although 

the plaintiff’s contract with the defendant clearly described him as an independent contractor, that is “not 

determinative of the nature of his status”. Citing precedent case law, the court noted the following 

principles to distinguish independent contractors from employees: 

1.  Whether or not the agent was limited exclusively to the service of the principal; 

2.  Whether or not the agent is subject to the control of the principal, not only as to 

the product sold, but also as to when, where and how it is sold; 

3.  Whether or not the agent has an investment or interest in what are characterized 

as the “tools” relating to his service; 

4.   Whether or not the agent has undertaken any risk in the business sense or, 

alternatively, has any expectation of profit associated with the delivery of his 

service as distinct from a fixed commission; 

5.  Whether or not the activity of the agent is part of the business organization of 

the principal for which he works.  In other words, whose business is it?   [Emphasis 

added.] 

http://www.carters.ca/index.php?page_id=27
https://carters.ca/index.php?page_id=364
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc5814/2022onsc5814.html
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc5814/2022onsc5814.html
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On the facts in Baker (which was a default judgment because the defendant did not respond to the 

statement of claim, and therefore the plaintiff’s pleadings were deemed admissions of the defendant) the 

court found that the plaintiff met the criteria to be classified as an employee. The court found that the 

plaintiff’s primary income was from the defendant, for which he worked full-time hours out of the 

defendant’s head office and under the defendant’s control, without hiring his own helpers, holding himself 

out as a representative of the defendant’s company, and with no opportunity for profit for the performance 

of his work tasks. The court inferred that the plaintiff would not have assumed a financial risk. Because 

he was found to be an employee, the contract was not legally enforceable, including the termination clause. 

The termination provisions of the contract included the following clause: 

 4.1 Termination for Cause: Both parties may terminate this Agreement at any time 

without notice of further payment/provisions of services if either is in breach of 

any of the terms of this Agreement. 

Under the ESA sections 54 and 55, termination pay “must be given for all terminations, even those for a 

just cause,” the court stated, except for certain prescribed employees by regulation. Ontario Regulation 

288/01: Termination and Severance of Employment lists the employees that are not entitled to notice of 

termination or termination pay in subsection 2(1), which includes, “An employee who has been guilty of 

wilful misconduct, disobedience or wilful neglect of duty that is not trivial and has not been condoned by 

the employer.” However, the defendant’s termination clause in Baker did not specify wilful misconduct, 

and for that reason was not ESA compliant, according to the court. Citing precedent from the Ontario 

Court of Appeal, “absent an enforceable contractual provision stipulating a fixed term of notice, or any 

other provision to the contrary, an employer must pay a terminated fixed-term employee to the end of the 

contract term.” The court awarded the plaintiff a total of $54,283.56 for the balance of his contract term, 

plus unpaid wages, vacation and holiday pay.  

Ottawa Extends EI Sick Benefits Permanently 

For employment insurance claims on or after December 18, 2022, potential benefits have been extended 

from 15 weeks to 26 weeks. Carla Qualtrough, Minister of Employment, Workforce Development and 

Disability Inclusion, announced the extension on November 25, 2022 (the “Announcement”). The federal 

government launched consultations on the employment insurance (EI) program in August 2021 and 

included a commitment to extend the sickness benefit in its 2022 Budget. EI sickness benefits are paid at 

55% of an applicant’s average weekly insurable earnings, up to a maximum entitlement of $650 per week 

for 2023. According to the Announcement, EI sickness benefits “are designed as a short-term income 

https://www.canada.ca/en/employment-social-development/news/2022/11/government-of-canada-improves-sickness-benefits-under-the-employment-insurance-system1.html
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replacement measure and will continue to complement” other supports “for longer-term illnesses and 

disabilities, including the Canada Pension Plan Disability benefit, and benefits offered through private and 

employer insurance, as well as supports provided by provinces and territories.” 

 Privacy Law Update 

By Esther Shainblum and Martin U. Wissmath 

Negligent Security of Personal Data does not ‘transform’ into Invasion of Privacy: Court 

An organization that fails to adequately protect the personal data entrusted to it may be liable for 

negligence, breach of contract or violation of a privacy law statute, according to the Ontario Court of 

Appeal, but that does not mean the organization itself is liable for an invasion of privacy when they are 

the victim of a cyberattack. The Ontario Court of Appeal heard three appeals, published on November 25, 

2022, for certification of class action lawsuits seeking to claim the tort of intrusion upon seclusion against 

defendant organizations whose commercial databases were hacked for personal information of customers 

(the “Three Appeals”). The Court of Appeal found there was no cause of action and reasons for dismissing 

the Three Appeals were written in the decision for Owsianik v Equifax Canada Co. More fact-specific 

additional reasons were included in Obodo v Trans Union of Canada, Inc., and in Winder v Marriott 

International, Inc. The court’s judgment is relevant to charities and not-for-profits that keep a database of 

personal information, such as for members or donors. 

The privacy tort of intrusion upon seclusion was first recognized by the Ontario Court of Appeal in Jones 

v Tsige, where “the defendant repeatedly accessed the private banking records of the plaintiff, the former 

wife of the defendant’s common-law partner, without lawful justification.” There are three requirements 

for the tort of intrusion upon seclusion: 

• the defendant must have invaded or intruded upon the plaintiff’s private 

affairs or concerns, without lawful excuse [the conduct requirement]; 

• the conduct which constitutes the intrusion or invasion must have been 

done intentionally or recklessly [the state of mind requirement]; and 

• a reasonable person would regard the invasion of privacy as highly 

offensive, causing distress, humiliation or anguish [the consequence 

requirement]. 

In the Court of Appeal’s analysis for the Three Appeals, there was no viable cause of action for intrusion 

upon seclusion, as the alleged intrusions were committed by “unknown third-party hackers, acting 

independently from, and to the detriment of, the interests of the Database Defendants.”  According to the 

http://www.carters.ca/index.php?page_id=135
https://carters.ca/index.php?page_id=364
https://www.canlii.org/en/on/onca/doc/2022/2022onca813/2022onca813.html
https://www.canlii.org/en/on/onca/doc/2022/2022onca814/2022onca814.html
https://www.canlii.org/en/on/onca/doc/2022/2022onca815/2022onca815.html
https://www.canlii.org/en/on/onca/doc/2022/2022onca815/2022onca815.html
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court, the claim already failed at the “fundamental level” of the conduct requirement, because it was not 

the Database Defendants’ conduct, but rather the conduct of independent hackers, that invaded the privacy 

of the plaintiffs. “Negligence cannot morph or be transformed into an intentional tort” the court stated, 

and the “inability to successfully sue the hacker is no reason to make a Database Defendant liable, not 

only for its own wrongdoing, but also for the invasion of privacy perpetrated by the hacker.”  As stated 

by the court in Owsianik: 

Moral damages are awarded to vindicate the rights infringed, and in recognition of 

the intentional harm caused by the defendant. These purposes are served only if 

the damages are awarded against the actual wrongdoer, that is the entity that 

invaded the privacy of the plaintiff [paragraph 77]. 

The court noted that the plaintiffs had remedies available against the Database Defendants – namely claims 

for breach of contract, negligence, or breach of a statute.  If these are inadequate to encourage Database 

Defendants to take all reasonable steps to secure data in their control, it is, according to the court, for 

Parliament and provincial legislatures to expand protections under privacy law to create more effective 

remedies.  

Although these cases suggest that charities and not-for-profits targeted by cybercriminals will not be found 

liable for the tort of intrusion upon seclusion, they should ensure that they diligently learn and apply 

industry best practice standards for securing personal information in databases under their control.  

Charities and not-for-profits may still be held liable in negligence, breach of contract or breach of a statute, 

if they are the target of hackers who bypass insufficient security measures to access their data. 

 ATF/AML Update 

By Terrance S. Carter, Sean S. Carter and Nancy E. Claridge 

FINTRAC Publishes Operational Alert Regarding Financing Terrorism   

The Financial Transactions and Reports Analysis Centre of Canada (FINTRAC) published an Operational 

Alert entitled “Terrorist Activity Financing” on December 15, 2022. The purpose of this new document 

is “to assist businesses subject to the Proceeds of Crime (Money Laundering) and Terrorist Financing Act 

in identifying and reporting suspicious transactions and terrorist property to FINTRAC.” 

The report warns business that funding for terrorism can come from laundered money, sourced from illegal 

activities like the arms and drug trade, but funding can also come from seemingly legitimate sources.  

https://carters.ca/index.php?page_id=21
https://carters.ca/index.php?page_id=29
https://carters.ca/index.php?page_id=26
https://fintrac-canafe.canada.ca/intel/operation/taf-eng
https://fintrac-canafe.canada.ca/intel/operation/taf-eng
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Analysis by FINTRAC determined three classifications of terrorist activity which were receiving funding 

from Canada: domestic terrorists, international terror groups, and Canadian extremist travelers (“CETs”), 

i.e. Canadian residents who travel in support of international terrorism. There are currently 77 terrorist 

entities listed under the Criminal Code. The motivations for these groups have been broken down by 

FINTRAC into three categories – religious, political and ideological. FINTRAC cites ideological 

terrorism as the newest and most prominent form. It is distinguished from political terrorism by its 

decentralized nature, with little affiliation and communication between groups.  

According to the report, most funding of international terrorism went to ISIL (Da’esh) and Hezbollah. 

Money sent to the Islamic State was primarily laundered through Turkey, especially to towns near the 

Turkish/Syrian border. Funds to Hezbollah were often laundered through the sale of automobiles to 

Lebanon. Other common destinations of these funds were Iraq, Pakistan, Syria, United Arab Emirates, 

and Yemen. Most transactions involved money service businesses.  

The Operational Alert includes tips on identifying business relations which intend to become CETs. 

Individuals in the “pre-departure phase” are known to deplete their accounts before departing overseas. 

Accounts which have not been depleted often see the withdrawal of funds or spending on credit cards 

along “known travel corridors to a conflict zone or location of concern.” Accounts subsequently go 

dormant while the CET is “in-theater”. CETs often receive/give seemingly random transfers between 

themselves and third-parties. Some individuals who intended to become CETs but then decide against 

travel for extremism purposes have telltale transactions such as retuned airline tickets.  

FINTRAC reminds Canadians that proof of terrorist activity financing is not required to make a report, 

though they ask that those considering making a report “must reach reasonable grounds to suspect that a 

transaction, or attempted transaction, is related to terrorist activity financing before they can submit a 

suspicious transaction report to FINTRAC.” A list of “red flags” for entities to be aware of can be found 

in the report. 

Those who wish to submit a report about suspicious activity can do so by submitting a terrorist property 

report to FINTRAC. A disclosure is needed when the reporter knows of that property in their possession 

or control is “owned or controlled by or on behalf of a terrorist or a terrorist group” or when they are aware 

of a transaction or proposed transaction involving such property. Property can be tangible, intangible or 

any form of currency/currency like asset (cryptocurrency, casino chips, precious metals).  
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Standing Senate Committee on Human Rights Makes Recommendations Regarding Afghanistan 

The Standing Senate Committee on Human Rights released a report, “Interim Report on Canada’s 

Restrictions on Humanitarian Aid to Afghanistan” (the “Report”), criticizing the federal government for 

failing to consider measures needed to exempt some Canadian organizations wishing to provide 

humanitarian aid in Afghanistan more than two months after agreeing that it should act immediately on 

that issue. The Report, released December 14, 2022, explains certain background information on the 

humanitarian situation in Afghanistan, international sanctions against the Taliban and humanitarian 

exceptions to those sanctions. It also highlighted the questions of various leaders of Canadian NGOs, 

including how allowing children to starve or freeze to death could be justified in any way. 

One of the recommendations discussed in the Report was for the federal government to provide an 

assurance of non-prosecution to Canadian organizations seeking to provide vital humanitarian aid in good 

faith. A second recommendation was that the Attorney General of Canada “urgently consult with 

provincial counterparts” to seek guarantees that proceedings will not be commenced under section 

83.03(b) of the Criminal Code in cases where legitimate humanitarian aid, absent any terrorist intent, 

results in an incidental benefit to a terrorist group. Other recommendations included that the Department 

of Justice should immediately publish its position on the scope of section 83.03(b) and introduce 

legislation to create an explicit humanitarian exemption to section 83.03(b). Finally, the Report concludes 

with a recommendation that the federal government “urgently increase its humanitarian assistance to 

Afghanistan and neighbouring countries, and continue to ensure that reasonable steps are taken to 

minimize the accrual of benefits to the Taliban.” 

UNSC Adopts Resolution on Humanitarian Carve-Out 

Various measures have been passed to ease the provision of humanitarian assistance and support for basic 

human needs. In response to the unintended “adverse humanitarian consequences for civilian populations 

[and] adverse consequences for humanitarian activities or those carrying them out” that can be brought 

about by sanctions regimes, the United Nations Security Council adopted Resolution 2664 (2002) on 

December 9, 2022. In providing relief, Resolution 2664 establishes a “humanitarian carve-out” (also 

known as a standing humanitarian exception or exemption) to UN sanctions regime-imposed asset freeze 

measures.  

http://unscr.com/en/resolutions/doc/2664
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UN Member States are required to comply with the UN sanctions regime by freezing assets of designated 

individuals, groups, undertakings, and entities. However, Resolution 2664 carves out an exception to this 

general rule and states that: 

the provision, processing or payment of funds, other financial assets, or economic 

resources, or the provision of goods and services necessary to ensure the timely 

delivery of humanitarian assistance or to support other activities that support basic 

human needs … are permitted and are not a violation of the asset freezes imposed 

by [the] Council or its Sanctions Committees. 

Of particular note, the humanitarian carve-out applies to the UN sanctions regime against ISIL (Da’esh) 

and Al-Qaida for two years. Resolution 2664 also requests those relying on the humanitarian carve-out to 

“use reasonable efforts to minimize the accrual of any benefits prohibited by sanctions, whether as a result 

of direct or indirect provision or diversion” to sanctioned parties, by “strengthening risk management and 

due diligence strategies and processes”. 

Shortly after, the United States Department of Treasury’s Office of Foreign Assets Control (OFAC) took 

steps to implement Resolution 2664 across the United States’ sanctions programs, according to an OFAC 

press release on December 20, 2022. In this regard, OFAC issued and amended general licenses (“GLs”) 

to “ease the delivery of humanitarian aid and ensure a baseline of authorizations for the provision of 

humanitarian support across many sanctions programs”. Issued and amended GLs include: 

• the official business of the U.S. government; 

• the official business of certain international organizations and entities, 

such as the United Nations or the International Red Cross; 

• certain humanitarian transactions in support of nongovernmental 

organizations’ (NGOs’) activities, such as disaster relief, health services, 

and activities to support democracy, education, environmental protection, 

and peacebuilding; and 

• the provision of agricultural commodities, medicine, and medical devices, 

as well as replacement parts and components and software updates for 

medical devices, for personal, non-commercial use. 

For further guidance on OFAC’s implementation of Resolution 2664, including guidance for financial 

institutions facilitating activity for non-governmental organizations and OFAC’s due diligence 

expectations, OFAC also concurrently released a set of Frequently Asked Questions. 

https://home.treasury.gov/policy-issues/financial-sanctions/faqs/added/2022-12-20
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IN THE PRESS 

Charity & NFP Law Update – November 2022 (Carters Professional Corporation) was featured on 

Taxnet Pro™ and is available online to those who have OnePass subscription privileges. 

BILL C-19 Amended to Simplify Funding of Non-Qualified Donees written by Terrance S. Carter and 

Theresa L.M. Man was featured in the November 2022 issue of Amplify magazine.  

RECENT EVENTS AND PRESENTATIONS 

Transition Challenges under the ONCA was presented by Theresa L.M. Man on Wednesday, December 

7, 2022 at a webinar hosted by the Alliance for a Grand Community. 

Top Five Risk Management Tips for Associations was presented by Terrance S. Carter at the Peak 

Leadership Summit hosted by OREA on January 19, 2023.  

UPCOMING EVENTS AND PRESENTATIONS 

Canadian Centre for Christian Charities (CCCC) will host a webinar entitled Making Grants and the 

New Rules for Charities on February 8, 2023. Terrance S. Carter will participate on this panel discussion 

with Rhys Volkenant, Associate, De Jager Volkenant, and John Clayton, Director of Programs and 

Projects, Samaritan’s Purse Canada.  

2023 Carters Spring Charity & Not-for-Profit Law Webinar, hosted by Carters Professional 

Corporation, will be held on Thursday, March 2, 2023 from 9:00 am to 12:45 pm EDT. Brochure and 

Online Registration available at www.carters.ca  

  

https://signon.thomsonreuters.com/?productid=CRSWTNP&lr=0&culture=en-CA&returnto=https%3a%2f%2fv3.taxnetpro.com%2fCosi%2fSignOn%3fredirectTo%3d%252fDocument%252fIe2ac71f1b7b969bbe0540010e03eefe0%252fView%252fFullText.html%253fnavigationPath%253dSearch%25252fv1%25252fresults%25252fnavigation%25252fi0ad62d2c00000182d57f6932446d48c1%25253fppcid%25253d454e1e9cf47e44998b425924c1a7b6b8%252526Nav%25253dCAN_TNP_COMMENTARY%252526fragmentIdentifier%25253dIe2ac71f1b7b969bbe0540010e03eefe0%252526parentRank%25253d0%252526startIndex%25253d1%252526contextData%25253d%25252528sc.Search%25252529%252526transitionType%25253dSearchItem%2526listSource%253dSearch%2526listPageSource%253dbed06375589e2271979b1f02ddd14e33%2526list%253dCAN_TNP_COMMENTARY%2526rank%253d1%2526sessionScopeId%253dc5587473e00c649a9fc4ae57f100aa1176c25d18edb51015216ba56eff2febf5%2526originationContext%253dSearch%252bResult%2526transitionType%253dSearchItem%2526contextData%253d(sc.Search)%2526searchId%253di0ad62d2c00000182d57f6932446d48c1%2526querySubmissionGuid%253di0ad62d2c00000182d57f6932446d48c1%2526contentType%253dCAN_TNP_COMMENTARY%2526scrollToFirstTerm%253dfalse%2526firstPage%253dtrue&tracetoken=09282208561408wsyApVOwpqJnAN1KFUgwq8KctwYh6AbraaXiKaYFwYkJAsYIinTptkCZn23SmJ7Wwvh3DZhSrDpWaAY-uk6idEy9irkAvGoeJmaTW3-ad-39tAzBOXycVdmooeAuerMmpnRUh3WIGGiCMO5veq3a-yiuniQH2YShma-OkIU_rX3ARYtJT0d0iQSLhQP5SQSTwl1cz-LwRFebV9Sb9voxl8HtRauC7slmUdx99cE_sxOHm0v54S9IRAWlu6XByIR9o9yT3FDDlhtTyd4oTQspdL5yJ52sUgFQEGSD8nYJ7ahPBX0dh93cqhyaIZN_hw_thFFryJQ5EY7J1kESQxYQhououvapazz7ke-OlzVvqmBPJg2cdcX-03vQDu0Ji9f&bhcp=1
https://www.guardiancapital.com/media/62285/amplify_vol6_issue1_aoda.pdf
https://www.carters.ca/pub/seminar/charity/2022/Transition-Challenges-under-ONCA-Alliance-Grand-Community.pdf
https://us02web.zoom.us/webinar/register/WN_IbB-OgUjTtSAA7ppxfiY1A
https://carters.ca/index.php?page_id=3074
https://carters.ca/index.php?page_id=3074
https://charityed.formstack.com/forms/the_2023_carters_spring_charity_nfp_law_webinar
http://www.carters.ca/
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