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RECENT PUBLICATIONS AND NEWS RELEASES

CRA News
By Esther Shainblum

CRA to Update Business Numbers to Provide e-Services Starting in November 2018
On September 22, 2017, following an e-mail sent to certain stakeholders on July 21, 2017, the Charities
Directorate of the Canada Revenue Agency (“CRA”) announced that, once the Charities IT Modernization

Project (CHAMP) is implemented, registered charities will be able to use their business numbers, through

the CRA’s “My Business Account” portal, to file their information returns online, as well as to update and

manage their account information, check file status and received and manage their communications with
the CRA. The announcement further states that, over the next few months and until October 2018,
charities’ internal divisions sharing the business numbers of their head bodies will be assigned unique
business numbers so they can access these online services. This process does not require any action from
impacted charities, as their internal divisions will continue to operate under the governing documents
currently on file with the CRA. More information is expected to be available on the Charities Directorate

website soon.

CRA Releases New Guidance on Head Bodies and Internal Divisions
On September 22, 2017, the CRA published a new guidance, CG-028, “Head bodies and their internal

divisions” (the “Guidance”), which outlines the CRA’s requirements for the charitable registration of head

bodies and their internal divisions. For the purpose of the Guidance, a head body is a registered charity
that has authority over its internal divisions, is resident in Canada, and was either created or established
in Canada. The Guidance states that a head body’s governing documents must permit it to exert authority
over its internal divisions by taking actions, such as appointing and controlling their boards, approving
their budgets and creating them or closing them down. Although “internal division” is not defined under
the Income Tax Act (“ITA”), the Guidance considers internal divisions to be branches, parishes, sections
or other divisions of a registered charity that operate as extensions of and under the authority of the head
body, further its charitable purposes, are not separately incorporated but rather operate under the head
body’s governing documents and receive donations on their own behalf. Internal divisions have their own
charitable numbers and are registered separately with the CRA from the head body but are subordinate to
it. To register an internal division, the internal division must submit to the CRA a letter of good standing
from the head body outlining the internal division’s relationship with the head body, together with the
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governing document that created or established the head body. The Guidance also provides information
concerning requirements of head bodies and internal divisions after registration, as well as a helpful chart
outlining the differences between registered charities, head bodies and internal divisions, and sample

scenarios to understand whether or not an organization is an internal division.

Changes to CRA’s CG-014 CED Guidance
On September 22, 2017, the Charities Directorate of the CRA announced recent changes to the CG-014

“Community Economic Development Activities and Charitable Registration” (“CED_Guidance”) to

include exceptions to charitable activities aimed at improving socio-economic conditions in areas affected
by a disaster. According to the new Appendix A, a disaster is “a hazard that overwhelms a community’s
ability to cope and may cause serious harm to people’s safety, health, welfare, property, or the
environment” and it can be a natural phenomenon or the result of human action. Accordingly, the area is
presumed to be in need for two years after the date of the disaster, but the charity may continue to work
in the area provided it shows continuing need. The new CED Guidance describes the ability of charities
to support local small businesses and it provides a list of requirements for charities to show that the benefit
the businesses receive is only incidental to the work of the charity.

New Webpage Outlining B.C. Societies Act Transition Process

On September 7, 2017, the CRA updated its website to include a new webpage outlining the transition
process for societies to the British Columbia Societies Act, which came into force on November 28, 2016,
as reported in our February 2016 Charity & NFP Law Update. The webpage states that B.C. societies

must complete their transition to the new rules to become compliant with the Societies Act by November
28, 2018, failing which they will be dissolved. To complete the transition, societies must complete an
online-only Transition Application and re-file their current constitution and by-laws with the Corporate
Registry in electronic format.

Legislation Update
By Terrance S. Carter

Bill 154, Cutting Unnecessary Red Tape, 2017
Bill 154, Cutting Unnecessary Red Tape Act, 2017 (“Bill 154”), received first reading in the Legislative
Assembly of Ontario on September 14, 2017. Bill 154 introduces changes to the Ontario Not-for-Profit

Corporations Act, 2010 (“ONCA”) substantially similar to those contained in Bill 85, Companies Statute

Law Amendment Act, 2014, along with additional proposed amendments. Charity Law Bulletin No. 315
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covered Bill 85 soon after it was first introduced on June 5, 2013, before it died on the order paper upon
the dissolution of the Provincial Parliament on May 2, 2014. Bill 154 proposes to amend, repeal and enact
a number of other acts which will impact charities and not-for-profits in Ontario, namely: amendments to
the Corporations Act intended to enable the future proclamation of the ONCA, discussed in Charity &
NFEP Law Bulletin No. 406, below, as well as amendments to the Charities Accounting Act permitting

“social investments”, discussed in separate Charity & NFP Law Bulletin No. 407, below. A description

of the amendments to the ONCA being proposed by Bill 154 will be discussed in an upcoming Charity &
NFP Law Bulletin.

Bill 149, Ministry of Mental Health and Addictions Act, 2017
On September 14, 2017, Bill 149, an Act to establish the Ministry of Mental Health and Addictions,
received second reading in the Legislative Assembly of Ontario and was referred to the Standing

Committee on Finance and Economic Affairs. Bill 149 proposes to establish a new Ministry of Mental
Health and Addictions (“Ministry”), provide for the Minister of Mental Health and Addictions
(“Minister”) to preside over the Ministry and assign the duties and functions of the Minister, including:
improving access to mental health and addiction support services, being responsible for and leading the
development of the mental health and addictions system, developing a wait times strategy, and working
in partnership with organizations, communities and stakeholder to respond to public health emergencies,

such as the “emergency of opioid addiction and overdose fatalities”.

Proposed Amendments to Regulation 79/10 under Long-Term Care Homes Act, 2007

The Ontario Ministry of Health and Long-Term Care (“MHLTC”) is proposing amendments to Requlation
79/10 of the Long-Term Care Homes Act, 2007 (“LTCHA”). Between September 11, 2017 and October
26,2017, the MHLTC is accepting comments from the public regarding the proposed amendments, which,

if approved, would come into force on January 1, 2018. The amendments would allow the Director under
the LTCHA (the “Director”) to designate “reunification priority access beds” that would help to reunite
spouses and partners who have been separated. Long-term care homes would be required to keep separate
waiting lists for the designated beds and to admit qualified applicants in order of priority as set out in the
draft Regulations. The draft Regulations also require the Minister or the Director to disclose personal
information to a health regulatory college and the Ontario College of Social Workers and Social Service
Workers where required for the administration or enforcement of various statutes including the Requlated
Health Professions Act, 1991 and the Social Work and Social Service Work Act, 1998.
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Proposed Breach of Security Safeguards Regulations under PIPEDA
A draft Breach of Security Safequards Requlations (“Draft Regulations™) under the Personal Information

Protection and Electronic Documents Act (“PIPEDA”) was published in the Canada Gazette, Part | on
September 2, 2017. The Draft Regulations will be open for comments for a period of 30 days from its
publication, until October 2, 2017. Among other proposed changes, the Draft Regulations support Division
1.1 of PIPEDA, which, when it comes into force, will establish mandatory reporting of data breaches that
pose a “real risk of significant harm” to the Office of the Privacy Commissioner of Canada (“OPC”) as
well as mandatory notification of individuals affected by such data breaches. For more information, see
Proposed Breach of Security Safequards Regulations under PIPEDA below.

Bill 154 — Proposed Amendments to OCA
By Theresa L.M. Man

After having waited three years since the demise of Bill 85 in May 2014 proposing amendments to the
ONCA, it is great news that the Ontario government is again moving forward with the corporate reform
for the not-for-profit sector. In this regard, Bill 154, Cutting Unnecessary Red Tape Act, 2017 (“Bill 154”),
was introduced on September 14, 2017, proposing changes to the Ontario Corporations Act (“OCA”) and

the ONCA, as well as other legislation. The Backgrounder to Bill 154 indicates that the proposed
amendments would “enable the future proclamation” of the ONCA and the proposed amendments to the
OCA would “enable Ontario not-for-profit corporations to benefit from some of the ONCA features prior
to its proclamation, such as allowing notice of members’ meetings to be sent electronically and members’
meetings to be held electronically.” As well, these proposed amendments would “increase flexibility,
encourage participation in meetings, provide clarity and reduce burdens and costs for not-for-profit
corporations.” This Bulletin highlights key proposed amendments to the OCA, but a detailed review of
the proposed changes is outside the scope of this Bulletin. It should be noted that this Bulletin does not

review proposed amendments to other statutes contained in Bill 154.

For the balance of this Bulletin, please see Charity & NFP Law Bulletin No. 406.

Bill 154 to Permit Social Investments in Ontario
By Terrance S. Carter

On September 14, 2017, Ontario’s Bill 154 was introduced as an omnibus bill in the Legislature. Among

the numerous proposals introduced in Bill 154, many of which impact charities and not-for-profits (see
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Charity & NFP Law Bulletin No. 406 on corporate changes to the Corporations Act), the proposed changes

to the Charities Accounting Act (“CAA”) permitting “social investments” by charities justify special
attention. The CAA applies to all charities in Ontario and provides in section 10.1 that sections 27 to 31
of the Trustee Act, dealing with investment powers by trustees, apply to trustees and charitable
corporations holding property for charitable purposes. Schedule 2 of Bill 154 (a copy of which is attached
to this Bulletin as Schedule “A” for ease of reference) proposes to amend the CAA by adding sections
10.2 to 10.4 to permit “social investments” by trustees and charitable corporations holding property for
charitable purposes and to exclude the application of the Trustee Act (with minor exceptions) with regard
to “social investments.” This Bulletin provides an overview of the draft legislation in Bill 154 permitting
“social investments,” and raises a number of questions about the practical impact of the draft legislation
on the powers and duties of trustees and charitable corporations in the event that the provisions in Bill 154

on “social investments” come into force.

For the balance of this Bulletin, please see Charity & NFP Law Bulletin No. 407.

Unfunded Cheque Results in Unenforceable Gift
By Jacqueline M. Demczur

In the decision of Teixeira v Estate of Maria Markgraf, released January 20, 2017, the Ontario Superior

Court of Justice (“Court”) considered the validity of a gift of money that the donor did not actually have.
The issue of the validity of a gift was raised when the payor, Maria Markgraf (“Markgraf™), made an inter
vivos gift to the payee, Arlindo Teixeira, her long-time neighbour (“Teixeira”), in the form of a $100,000
cheque, despite having only $81,732 in her account.

The facts of the case were not in dispute: in appreciation for the kindness shown to her by Teixeira,
Markgraf wrote a cheque for $100,000 payable to Teixeira and instructed a family member to deliver it.
Even though Markgraf had other investments with her bank amounting to a total of greater than $100,000,
the account on which the cheque was drawn had only $81,732, which caused the cheque to be returned to
Teixeira. By then, Markgraf had passed away, so Teixeira brought an application against the estate to

enforce the gift.

In considering the issue at hand, the Court looked at the necessary elements for a valid gift: i) donative
intent; i1) acceptance; and iii) sufficient delivery. It found that Markgraf had “voluntarily intended” to
make the $100,000 gift and, even though she may have been mistaken as to the funds available in her
account, this was sufficient to meet the donative intent element of a valid gift. The second element of
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acceptance was also satisfied, as Teixeira had accepted the cheque and attempted to deposit it at his bank.
With regard to the third element for a valid gift, the Court acknowledges that, while not a necessary part
of a contract, delivery is a basic requisite of gifts. Moreover, the Court states that “there must be an
efficient delivery of the gifted property or some accepted substitute. As a rule the gift must be literally
given away.” As the Court found that this third element had not been satisfied in this case, it thereby
rendered the gift invalid.

The Court stated that the delivery by cheque “is neither money nor representation of money, it is only a
direction to the drawer’s bank™ and, thus, the gift is not complete until the cheque has cleared. In this case,
because Markgraf’s account did not have sufficient funds, the Court found that the delivery of the cheque
was not complete. As a result, the gift was consequently not perfected and was unenforceable.
Furthermore, the decision confirmed the equitable principle of estoppel was not applicable to the facts of
this case.

While this case did not involve a charity, it does serve as a reminder to charities, as well as donors, that
all three elements of a gift must be present in order for the gift to be valid. Even where clear donative
intent and acceptance of the gift are present, a gift may fail where it cannot be properly delivered to the

intended recipient.

Charitable Form Filing Requirements in Québec
By Theresa L.M. Man

As reported in our April 2017 Charity & NFP Law Update, the double registration process for charities

wishing to operate in Québec was eliminated as of January 1, 2016 as a result of an amendment to
Québec’s Taxation Act brought about by Regulation to amend the Regulation respecting the Taxation Act,
that was introduced by Regulation to amend various regulations of a fiscal nature on April 12, 2017.
While the elimination was originally proposed in the 2016 Québec Budget, the budget did not clarify
whether charities are still required to file the separate information return.

As a result of the elimination of double registration, charities registered under the ITA will no longer need
to file a separate application for charitable registration in Québec (TP-985.5-V form). Instead, they are

deemed to have also been registered in Québec, subject to the power of the Québec Minister of Revenue
to refuse, cancel or revoke a registration or to modify the charitable designation. However, even though
charities wishing to operate in Québec are no longer required to obtain charitable registration in that
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province, all charities carrying on activities in Québec are still required to file the separate information
return (TP-985.22-V form) within six months after year end.

The Leveraged Donation Program that Led to Charity Losing Its Registered Status
By Ryan M. Prendergast

On September 8, 2017, the Tax Court of Canada (“TCC”) released its decision in Cassan v The Queen, a

matter involving a complex investment and donation program offered through EquiGenesis 2009-I1
Preferred Investment Limited Partnership (“EquiGenesis”), with the participation of a charity, The Giving
Tree Foundation of Canada (“TGTFC”). The program consisted of a 20-year leveraged investment with
an optional leveraged donation, through TGTFC, to the participants’ charities of choice. Leveraging for
the program was provided through a 10-year loan with interest accruing on an annual basis. Any time
participants failed to make the corresponding annual interest payments, they were deemed to have
requested additional funds. The participants were required to transfer their funds, including the loan, to
TGTFC, in exchange for a charitable donation receipt for the entire amount and TGTFC was further
instructed to invest 98.04% of the donated amounts (the entire value of the loans) in debt notes issued by
the same investment manager who, in turn, lent the money to the entity that funded the loans assumed by
the participants.

The Minister of National Revenue (the “Minister”) described the program as a “self-contained structured
finance investment program and gifting tax shelter” and rejected the charitable donation tax credits
claimed by the participants in 2009, 2010 and 2011 because the transfers were not gifts as defined under
section 118.1 of the ITA. The Minister also submitted that, even if the transfers were considered gifts, the
eligible amount of those gifts should be nil, in accordance with subsections 248(31) and (32) of the ITA,
as a result of the advantage received by the participants in the program by way of the loans being “limited-

recourse debts in respect of the gifts” under subsection 143.2(6.1) of the ITA.

The first argument proposed by the Minister was that the participants did not have “donative intent,” one
of the three elements required for a valid gift. The Minister claimed that the participants were solely
motivated by the investment value of the donation program, in terms of tax credits, rather than an intention
to impoverish themselves. Following long-standing jurisprudence on donative intent, however, the TCC
found that the tax advantage received by donors is not considered a “benefit” and that the motivation of a
tax credit under section 118.1 does not vitiate the intent or disqualify the gift. Furthermore, the TCC found
that, while participants received a benefit in exchange for their transfer to TGTFC, through below market
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interest rates on their loans, this benefit was not greater than 80% of the fair market value of the property
transferred and, therefore, it did not disqualify the gifts, as per subsections 248(30) and (32) of the ITA.

The second argument advanced by the Minister was that the loans were “limited-recourse debt” as per
subsection 143.2(6.1), and so the eligible amount of the otherwise valid gifts was nil. The Minister claimed
that the loans were related to the gifts by the participants to TGTFC and should be deemed “limited-
recourse debt” because: 1) there were no bona fide arrangements for the repayment of the loans within the
10-year period in paragraph 143.2(7)(a) of the ITA, ii) the loans were only part of a series of arrangements
that would extend beyond the 10-year limit set out in subsection 143.2(12) of the ITA; and iii) interest
was not paid annually, but rather added to the principal. The TCC agreed with this argument and held that,
viewing “the borrowing arrangements as a whole,” the arrangements were not bona fide for several
reasons, including that there were no arrangements to repay the loans within 10 years and that there was
sufficient evidence to suggest they were part of a series of transactions extending beyond that time. The
effect of the TCC’s holding that the loans for the donation program were “limited-recourse debt” resulted
in the entire value of the loans and interest being included as an advantage received by the participants,
thus, reducing the eligible amount of the gifts to nil.

While TGTFC contributed millions of dollars to dozens of other charities in Canada over several years, it
had its charitable status revoked in May 2015 for supporting the EquiGenesis gifting tax shelter discussed

in this case. Charities and other qualified donees should be careful with their participation in leveraged
donation programs that may cause their donors to be audited by the CRA and may eventually lead to the
revocation of their registered status.

Proposed Breach of Security Safeguards Regulations under PIPEDA
By Esther Shainblum

Draft Breach of Security Safeguards Regulation (“Draft Regulations”) under PIPEDA were published in

the Canada Gazette, Part |1 on September 2, 2017 and are open for public consultation for a period of 30
days thereafter. The Draft Regulations are being proposed pursuant to Division 1.1 of PIPEDA, which,
when it comes into force, will require any data breaches that pose a “real risk of significant harm” to be
reported by organizations to the OPC, and will further require organizations to notify the individuals who
are affected by such data breaches. As, in some situations, charities and not-for-profits could be subject to

PIPEDA, they should be aware of these new requirements.
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The Draft Regulations set out the minimum content for the mandatory reports to the OPC as well as for
the notifications to affected individuals. The latter includes a requirement that the notice contain
information about the organization’s internal complaints process and advice about the individual’s right
to make a complaint to the OPC. The Draft Regulations set out the means by which direct notification
may be given to affected individuals (by mail, in person, by telephone or by email if the person has already
consented to receiving information from the organization in that manner) and permits indirect notification
in limited circumstances by way of advertising or conspicuous posting on the organization’s website. The
Draft Regulations also require organizations to retain records of every data breach for a period of 24
months, regardless of their materiality.

The mandatory notification requirements set out in Division 1.1 and in these regulations are largely in
keeping with existing mandatory breach reporting in other jurisdictions in Canada as well as in the
European Union and will be familiar to health information custodians subject to Ontario’s Personal Health

Information Protection Act.

All organizations subject to PIPEDA will be impacted by the new mandatory reporting regime. PIPEDA
applies to every organization, including charities and not-for-profits, in respect of the personal information
that it collects, uses or discloses in the course of commercial activities. Whether an organization can be
said to collect, use or disclose personal information in the course of a commercial activity will vary
depending on the facts of each case and charities and not-for-profits should not assume that they are
exempt from PIPEDA.

The Draft Regulations are expected to come into effect at the same time as the statutory requirements
pertaining to data breach reporting under Division 1.1.

The release of the Draft Regulation is timely in light of the recent Equifax privacy breach, discussed in

Equifax Breach Demonstrates What Not to Do, below, and in light of the Wal-Mart Canada Corp. privacy
breach reported in our June 2017 Charity & NFP Law Update.

Employer’s Right to Require an Independent Medical Examination
By Barry W. Kwasniewski

On August 25, 2017, the Ontario Court of Appeal denied the leave to appeal application brought by
Marcello Bottiglia (the “Applicant”), who sought leave from that court to appeal the Ontario Superior

Court of Justice (Divisional Court) (the “Court”) decision in Bottiglia v Ottawa Catholic School Board
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released on May 19, 2017. A previous decision of the Human Rights Tribunal of Ontario (the “HRTO”)

dated September 4, 2015, and a subsequent request for reconsideration at the HRTO, had dismissed the

Applicant’s application for discrimination on the basis of disability, for being required to undergo an
independent medical examination (“IME”) at the request of his employer, the Ottawa Catholic School
Board (the “OCSB”). The Court’s May 19, 2017 decision denied the application for judicial review and,
for the most part, confirmed the findings of the HRTO. This decisions of both the HRTO and the Court
clarify when it is appropriate for an employer to require an employee to attend an IME, and when an
employee can refuse to participate. The decision is relevant to charities and not-for-profits, as employers,
with respect to this challenging issue of accommodating employees who may be suffering from illness or
disability.

For the balance of this Bulletin, please see Charity & NFP Law Bulletin No. 408.

Equifax Breach Demonstrates What Not to Do
By Esther Shainblum

A massive data hacking at Equifax Inc., the credit rating and monitoring company, compromised the
personal information of about 143 million Americans and at least 100,000 Canadians. It is a recent and
vivid illustration of the risks that privacy breaches can pose not only to individuals but to the organizations
that are targeted. According to the Equifax Canada website, the personal information of Canadians
accessed by the hackers includes names, addresses, social insurance numbers and some credit card
numbers, placing these individuals at risk of identity theft. The hackers exploited a flaw in Equifax’s
computer system — a flaw that Equifax knew about but had not fixed — to gain access to consumers’
personal information between May and July 2017. Although Equifax Inc. learned about the breach on July
29, 2017, it did not make it public until September 7, 2017. A number of senior executives at Equifax
including, most recently, the CEO, have stepped down as a result of the breach. The company has been
strongly criticized for its poor security and for its mishandling of the breach and is facing a number of
investigations, including one in Canada by the OPC and class action suits, while its shares have decreased
in value. Charities and not-for-profits can also be targeted by cyber attackers. The Ponemon Institute’s

2017 Cost of Data Breach Study shows that nearly half of all data breaches in Canada are caused by

malicious or criminal attacks and that these breaches can be costly to organizations.
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Charities and not-for-profits should ensure that they have robust safeguards, as well as effective
crisis/privacy breach protocols in place so that they do not sustain similar reputational and operational
damage.

Human Rights Tribunal Upholds Discrimination Decision Against Landlord
By Jennifer M. Leddy

On August 8, 2017, the Human Rights Tribunal of Ontario (“HRTO”) denied a request for reconsideration
of its previous decision in Madkour v Alabi. In the previous decision (the “Original Hearing”), the HRTO

considered a claim brought by residential tenants Madkour and Ismail (the “Tenants™) against their
landlord, Alabi (the “Landlord”) for discrimination on the grounds of their creed. Subsection 2(1) of the
Ontario Human Rights Code (the “Code”) provides that every person has a right to equal treatment with
respect to accommodation (i.e. housing) free from discrimination, including discrimination based on
creed. Subsection 2(2) provides that every person who occupies accommodation has a right to freedom
from harassment by the landlord, including harassment based on their creed.

In the Original Hearing, the Tenants, who identify as Arab Muslims, had commenced an application
against the Landlord, claiming that he had failed to accommodate their religious practices when showing
their apartment to prospective tenants and that he harassed them and created a poisoned housing
environment. The HRTO ultimately found that the Landlord had discriminated against the Tenants by (1)
refusing to provide notice other than the 24 hours’ notice required by the Residential Tenancies Act, which
violated their reasonable requirement for additional notice due to Muslim practices relating to prayer and
modest attire for women; and (2) refusing to remove his shoes when entering the apartment, and in
particular their prayer space. It further found that the Landlord’s actions amounted to harassment under
the Code through a combination of a vexatious comment, making loud pounding noises outside the
Tenants’ door after the comment, and his refusal to remove his shoes when entering the prayer space. The

Landlord was ultimately ordered to pay the Tenants $6,000 each for the violations.

In the present case, the Landlord sought reconsideration, alleging new evidence, conflict with tribunal
practice, and an error in admitting a post from the Landlord’s Facebook page into evidence without
justifying its relevance. The HRTO rejected all of the Landlord’s allegations. Of particular interest is that
it affirmed that the Facebook post, which contained a “joke” about a devout Arab Muslim, was relevant

to discerning the respondent’s views on religiously-based accommodation requests by Muslims.
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This decision serves as a reminder for charities and not-for profits that provide housing of the importance
of adhering not only provincial tenancy laws but also to applicable human rights codes. Moreover,
charities and not-for-profits which use social media should be mindful that social media posts can be
admitted as evidence in a court of law and can be, as was the case in Madkour v Alabi, indicative of

discrimination or harassment.

Rowan’s Law Advisory Committee Recommends Action on Concussions
By Sean S. Carter

As reported in our June 2016 Charity & NFP Law Update, Canada’s first concussion protocol legislation

for young athletes was passed in Ontario when Bill 149, Rowan s Law Advisory Committee Act (“Rowan’s

Law”) received royal assent on June 9, 2016. In September 2017, the Rowan’s Law Advisory Committee
(the “Committee”), which was established to provide recommendations based on the jury’s findings and

recommendations from the inquest into the death of Rowan Stringer, released the Report of the Rowan's

Law Advisory Committee (the “Report”) concerning concussion prevention and treatment which it was

required to submit to the Minister of Tourism, Culture and Sport.

In developing the Report, the Committee reviewed Canadian and foreign concussion legislation and policy
frameworks, monitored federal initiatives and maintained linkages with the Federal-Provincial/Territorial
(F-P/T) work on concussions. In this regard, the Report states that there is no common approach in Canada
for addressing concussions, and outlines steps that various provinces and the federal government have
taken both in legislation and through policy concerning concussion management.

The Committee also reviewed the coroner’s jury recommendations and developed 21 recommended action
items (“Action Items”) to ensure implementation of all of the jury’s recommendations. These Action Items
are divided into five themes, discussing (1) surveillance of concussions and concussion policy; (2)
prevention of concussions; (3) detection and identifying concussions; (4) Management of concussion data
and assessment of responses to concussions; and (5) raising awareness to bring about a culture change
towards concussion in amateur sports. Of particular note, the Report proposes one overarching
recommended Action Items for Ontario to develop legislation that would cross all five themes, with the
other Action Items acting as enablers of the law.

While the Report itself does not immediately change the state of the legislation, charities and not-for-
profits that provide services for children and sports programs may be interested in the recommended
Action Items, and should monitor any legislative developments to implement the Action Items in order to
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maintain compliance with current and developing concussion policy and legislation. Charities and not-
for-profits, particularly with the development of more onerous legislative provisions and developing case
law, should be seeking professional advice to manage the considerable risk which is now inherent in being

involved (even in a tangential way) with children or vulnerable people more broadly.

Court in England Holds Members of Charities as Fiduciaries
By Esther S.J. Oh

In the recent decision of The Children’s Investment Fund Foundation v. A.G. et al., the English High

Court of Justice (the “Court”) considered a request by a registered charity with substantial assets, The
Children’s Investment Fund Foundation (“CIFF”), for direction concerning proposed payment of a
US$360 million grant (the “Grant”) to another English registered charity. CIFF is a company limited by
guarantee without a share capital governed by the Companies Act 2006 (UK) in England. While the
Court’s decision in the CIFF case involves consideration of legislation and case law in England and Wales,
given the shared common law jurisprudence, charities in Canada may find the English Court’s novel

comments regarding the fiduciary duties of members of charities to be of interest.

Given the complexity of the background facts, it is beyond the scope of this article to provide a complete
summary of the CIFF case. However, in general terms, CIFF was co-founded by two spouses, who were
both trustees and members of CIFF. There was one additional individual who served as a member of CIFF
(“Third Member”); CIFF also had a few other trustees. As a result of the breakdown of the marriage
between the founders, it was agreed that the wife would resign as member and trustee of CIFF. It was also
agreed that the Grant would be paid by CIFF to a new charity established by the wife.

One of the issues considered by the Court was whether the payment of the Grant was a “payment for loss
of office to a director” for purposes of sections 215 and 217 of the Companies Act, 2006 (UK), which
would require that the Grant be sanctioned by a resolution of the members of CIFF before being paid. The
Court found that the payment of the Grant did constitute payment for loss of office of a director within
the meaning of section 215 since the payment was made in connection with the wife’s retirement from
office as a trustee. While the wife and husband had earlier agreed in writing not to vote on the Grant
proposal, the question remained whether the Third Member could use his discretion to vote for or against
the Grant.

The Court stated that since the payment of the Grant was approved by the Charity Commission (which
governs registered charities in England and Wales) and was also approved by the Court as being expressly
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in the best interests of CIFF, the Third Member did not have the discretion to vote against the Grant.
Instead, the Court stated that the Third Member was “bound by the fiduciary duties” owed to CIFF and
subject to the court’s inherent jurisdiction over the administration of charities. The Court also affirmed its

(13

agreement with the Charity Commission’s publication which stated that the “... ‘members have an
obligation to use their rights and exercise their vote in the best interests of the charity for which they are

a member’.”

In providing reasons to support the Court’s statements indicating that members had a fiduciary duty to act
in the best interests of CIFF, the Court stated, “[iJn my judgment, a member of a company limited by
guarantee without a share capital with exclusively charitable objects is bound in to the regime now
contained in the Charities Act 2011 (UK), the whole thrust of which is to ensure that the assets of the
company are used for its exclusively charitable objects and for no other purpose. There are numerous
provisions designed to prevent the trustees and members benefitting personally from the assets of the
charity. Even on a winding up, the assets must go to other charitable purposes.” As it was not necessary
to decide the nature and extent of the members’ fiduciary duties in the context of the CIFF case, the Court
did not provide further comments in that regard.

Law Commission of England and Wales Provides Recommendations for Charity Law Reform
By Adriel N. Clayton

On September 14, 2017, the Law Commission of England and Wales (“Law Commission”), an
independent body enacted by statute to review and to recommend reforms to English law similar to

Canada’s now defunct Law Commission of Canada, published its report, Technical Issues in Charity Law

(the “Report”). The Report stems from a larger project by the Law Commission to consider issues
surrounding English charity law and follows the Law Commission’s report on social investment, as

reported in our October 2014 Charity Law Update. The Report outlines technical issues that charities may

face with English law, provides recommendations for reforms that would “maximize the efficient use of
charitable funds whilst ensuring proper safeguards for the public,” and includes a draft bill of the
recommendations.

In total, the Report provides 43 recommendations (‘“Recommendations™) for charity law reform in
England and Wales. The Recommendations can be generally categorized as those aimed at: (1) facilitating
efficient amendments to governing documents and changing the charitable purposes of various forms of
charities; (2) expanding and simplifying the application of the doctrine of cy-pres where funds raised from
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specific-purpose fundraising appeals and campaigns (e.g. building a church hall) either fall short of or
surpass the required target; (3) reducing the burden on charities acquiring, disposing of, and mortgaging
land; (4) relaxing restrictions on spending permanent endowments; (5) in limited circumstances,
remunerating trustees for the supply of goods and providing equitable allowances to trustees who have
carried out work for the charity (similar to Ontario’s recent draft amendments to Regulation 4/01 under

the Charities Accounting Act, as reported in our August 2017 Charity & NFP Law Update); (6) permitting

charities to make small ex gratia payments without prior authorization; (7) facilitating and removing
barriers to charities wishing to change their organizational structures (e.g. incorporations, mergers,
insolvency); (8) enhancing powers of the Charity Commission of England and Wales to require charities
to change their name and to ratify a charity trustee’s appointment or election; and (9) creating more

efficient “charity proceedings” as defined under section 115 of the Charities Act 2011 (UK).

The Recommendations in the Report aim to create a more efficient legal system and reduce the burden on
charities by reducing time and money spent on administration that could be better allocated to charitable
causes. Although the Recommendations focus on amendments to legislation in England and Wales, and
therefore have little immediate effect on charities in Canada, given the similarities between English and
Canadian policy and practice, the Recommendations will be of interest and, at 484 pages, may be a

comprehensive resource for those in the sector with an interest in policy and legislative reform.

Carters is Pleased to Welcome Michelle E. Baik as a New Associate
Carters is pleased to welcome Michelle E. Baik to Carters. Michelle joins Carters’ Litigation Practice

Group having been called to the Ontario Bar in 2015. She has broad experience in civil litigation and her
practice areas include general civil, commercial and not-for-profit related litigation, administrative law,
insurance defence litigation, loss transfer claims, priority disputes, and personal injury litigation.

IN THE PRESS

Charity & NFP Law Update — August 2017 (Carters Professional Corporation) was featured on

Taxnet Pro™ and is available online to those who have OnePass subscription privileges. Future postings
of the Charity & NFP Law Update will be featured in upcoming posts.

Canada Revenue Agency Offers Voluntary Disclosure for Non-Compliant Charities written by

Terrance S. Carter was published in The Lawyer’s Daily on September 12, 2017.
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RECENT EVENTS AND PRESENTATIONS

Charity Law Update was presented by Terrance S. Carter at the 2017 Christian Legal Fellowship (CLF)
National Conference on September 22, 2017 in Mississauga, Ontario.

UPCOMING EVENTS AND PRESENTATIONS

Association of Treasurers of Religious Institutes (ATRI) Conference will be held on September 30,

2017. Terrance S. Carter will present on the topic of “Legal Issues in Social Media and Related Policies”.

BDO Canada LLP — Waterloo Office will host a conference in Kitchener, Ontario on October 4, 2017.

Terrance S. Carter will present on the topic of “Duties and Liabilities of Directors and Officers of Charities

and NFPs”.

BDO Canada LLP — London Office will host a conference in London, Ontario on October 11, 2017.
Terrance S. Carter will present on the topic of “Duties and Liabilities of Directors and Officers of Charities
and NFPs”.

The Estates & Trusts Summit hosted by the Law Society of Upper Canada will be held on October 17,

2017 in Toronto, Ontario. Terrance S. Carter will present on the topic of “Annual Charity Law Update”.

24" Annual Church and Charity Law Seminar — Early Bird Registration now Available

The upcoming 24th Annual Church & Charity Law™ Seminar hosted by Carters in Greater Toronto,
Ontario, will be held on Thursday November 9, 2017. Click here for details and “Early Bird” online

registration.
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Michelle E. Baik, i.B.B.A., J.D. - Called to the Ontario Bar in 2015, Michelle has joined Carters’
Litigation Practice Group. Michelle has broad experience in civil litigation having articled and been an
associate with an insurance defence boutique law firm in Toronto. She worked as Legal Counsel for one
of the largest banks in Canada. Michelle obtained a degree in International Bachelor of Business
Administration from the Schulich School of Business, and her J.D. degree from the University of Windsor.
Michelle’s practice areas includes general civil, commercial and not-for-profit related litigation,
administrative law, insurance defence litigation, loss transfer claims, and personal injury litigation.

Sepal Bonni, B.Sc., M.Sc., J.D., Trade-mark Agent - Called to the Ontario Bar in 2013, Ms. Bonni
practices in the areas of intellectual property, privacy and information technology law. Prior to joining
Carters, Ms. Bonni articled and practiced with a trade-mark firm in Ottawa. Ms. Bonni represents charities
and not-for-profits in all aspects of domestic and foreign trade-mark prosecution before the Canadian
Intellectual Property Office, as well as trade-mark portfolio reviews, maintenance and consultations. Ms.
Bonni assists clients with privacy matters including the development of policies, counselling clients on
cross-border data storage concerns, and providing guidance on compliance issues.

Terrance S. Carter, B.A., LL.B, TEP, Trade-mark Agent — Managing Partner of Carters, Mr. Carter
practices in the area of charity and not-for-profit law, and is counsel to Fasken Martineau on charitable
matters. Mr. Carter is a co-author of Corporate and Practice Manual for Charitable and Not-for-Profit
Corporations (Thomson Reuters), a co-editor of Charities Legislation and Commentary (LexisNexis
Butterworths, 2017), and co-author of Branding and Copyright for Charities and Non-Profit
Organizations (2014 LexisNexis Butterworths). He is recognized as a leading expert by Lexpert and The
Best Lawyers in Canada, and is a Past Chair of the Canadian Bar Association and Ontario Bar Association
Charities and Not-for-Profit Law Sections. He is editor of www.charitylaw.ca, www.churchlaw.ca and
wwwe.antiterrorismlaw.ca.

Sean S. Carter, B.A., LL.B. — Sean Carter is a partner with Carters and the head of the litigation practice
group at Carters. Sean has broad experience in civil litigation and joined Carters in 2012 after having
articled with and been an associate with Fasken Martineau DuMoulin LLP (Toronto office) for three years.
Sean has published extensively, co-authoring several articles and papers on anti-terrorism law, including
publications in The International Journal of Not-for-Profit Law, The Lawyers Weekly, Charity & NFP
Law Bulletin and the Anti-Terrorism and Charity Law Alert, as well as presentations to the Law Society
of Upper Canada and Ontario Bar Association CLE learning programs.

Nancy E. Claridge, B.A., M.A., L.L.B. — Called to the Ontario Bar in 2006, Nancy Claridge is a partner
with Carters practicing in the areas of charity, anti-terrorism, real estate, corporate and commercial law,
and wills and estates, in addition to being the firm’s research lawyer and assistant editor of Charity &
NFP Law Update. After obtaining a Masters degree, she spent several years developing legal databases
for LexisNexis Canada, before attending Osgoode Hall Law School where she was a Senior Editor of the
Osgoode Hall Law Journal, Editor-in-Chief of the Obiter Dicta newspaper, and was awarded the Dean’s
Gold Key Award and Student Honour Award.
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Adriel N. Clayton, B.A. (Hons), J.D. - Called to the Ontario Bar in 2014, Adriel Clayton rejoins the firm
to manage Carters’ knowledge management and research division, as well as to practice in commercial
leasing and real estate. Before joining Carters, Adriel practiced real estate, corporate/commercial and
charity law in the GTA, where he focused on commercial leasing and refinancing transactions. Adriel
worked for the City of Toronto negotiating, drafting and interpreting commercial leases and enforcing
compliance. Adriel has provided in-depth research and writing for the Corporate and Practice Manual
for Charitable and Not-for-Profit Corporations.

Jacqueline M. Demczur, B.A., LL.B. — A partner with the firm, Ms. Demczur practices in charity and
not-for-profit law, including incorporation, corporate restructuring, and legal risk management reviews.
Ms. Demczur has been recognized as a leading expert in charity and not-for-profit law by Lexpert and The
Best Lawyers in Canada. She is a contributing author to Industry Canada’s Primer for Directors of Not-
For-Profit Corporations, and has written numerous articles on charity and not-for-profit issues for the
Lawyers Weekly, The Philanthropist and Charity & NFP Law Bulletin, among others. Ms. Demczur is
also a regular speaker at the annual Church & Charity Law™ Seminar.

Barry Kwasniewski, B.B.A., LL.B. — Mr. Kwasniewski joined Carters’ Ottawa office in 2008, becoming
a partner in 2014, to practice in the areas of employment law, charity related litigation, and risk
management. After practicing for many years as a litigation lawyer in Ottawa, Barry’s focus is now on
providing advice to charities and not-for-profits with respect to their employment and legal risk
management issues. Barry has developed an expertise in insurance law, and provides legal opinions and
advice pertaining to insurance coverage matters to charities and not-for-profits.

Jennifer Leddy, B.A., LL.B. — Ms. Leddy joined Carters’ Ottawa office in 2009, becoming a partner in
2014, to practice charity and not-for-profit law following a career in both private practice and public
policy. Ms. Leddy practiced with the Toronto office of Lang Michener prior to joining the staff of the
Canadian Conference of Catholic Bishops (CCCB). In 2005, she returned to private practice until she went
to the Charities Directorate of the Canada Revenue Agency in 2008 as part of a one year Interchange
program, to work on the proposed “Guidelines on the Meaning of Advancement of Religion as a
Charitable Purpose.”

Theresa L.M. Man, B.Sc., M.Mus., LL.B., LL.M. — A partner with Carters, Ms. Man practices in the
area of charity and not-for-profit law and is recognized as a leading expert by Lexpert and Best Lawyers
in Canada. In addition to being a frequent speaker, Ms. Man is co-author of Corporate and Practice
Manual for Charitable and Not-for-Profit Corporations published by Thomson Reuters. She is an
executive member of the Charity and Not-for-Profit Section of the OBA and the CBA Charities and Not-
for-Profit Law Section. Ms. Man has also written articles for numerous publications, including The
Lawyers Weekly, The Philanthropist, Hilborn:ECS and Charity & NFP Law Bulletin.

Esther S.J. Oh, B.A., LL.B. — A partner with Carters, Ms. Oh practices in charity and not-for-profit law,
and is recognized as a leading expert in charity and not-for-profit law by Lexpert. Ms. Oh has written
numerous articles on charity and not-for-profit legal issues, including incorporation and risk management
for www.charitylaw.ca and the Charity & NFP Law Bulletin. Ms. Oh is a regular speaker at the annual
Church & Charity Law™ Seminar, and has been an invited speaker to the Canadian Bar Association,
Imagine Canada and various other organizations.
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Ryan Prendergast, B.A., LL.B. - Called to the Ontario Bar in 2010, Mr. Prendergast joined Carters with
a practice focus of providing corporate and tax advice to charities and non-profit organizations. Ryan is a
regular speaker and author on the topic of directors’ and officers’ liability and on the topic of anti-spam
compliance for registered charities and not-for-profit corporations, and has co-authored papers for the
Law Society of Upper Canada. In addition, Ryan has contributed to The Lawyers Weekly, Hilborn:ECS,
Ontario Bar Association Charity & Not-for-Profit Law Section Newsletter, Charity & NFP Law Bulletins
and publications on www.charitylaw.ca.

Esther Shainblum, B.A., LL.B., LL.M., CRM - From 2005 to 2017 Ms. Shainblum was General Counsel
and Chief Privacy Officer for Victorian Order of Nurses for Canada, a national, not-for-profit, charitable
home and community care organization. Before joining VON Canada, Ms. Shainblum was the Senior
Policy Advisor to the Ontario Minister of Health. Earlier in her career, Ms Shainblum practicing health
law and corporate/commercial law at McMillan Binch and spent a number of years working in policy
development at Queen’s Park. Ms. Shainblum practices in the areas of charity and not-for-profit law,
health law, privacy law and lobbyist registration.

Luis R. Chacin, LL.B., M.B.A., LL.M. - Luis graduated from Osgoode Hall Law School in 2017 with a
Master of Laws in Canadian Common Law. Prior to this, he worked in the financial services industry in
Montreal and Toronto for over 9 years, assisting both individual and institutional clients. Having
previously worked as legal counsel in Venezuela, Luis has a broad perspective on both the civil and the
common law traditions. He is involved in fundraising activities for various organizations and is interested
in real estate, investments and taxation issues, particularly as they pertain to charities and non-profit corporations.
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ACKNOWLEDGEMENTS, ERRATA AND OTHER MISCELLANEQOUS ITEMS

Links not Working: If the above links do not work from your mail program, simply copy the link text and
paste it into the address field of your internet browser.

Get on Our E-Mailing List: If you would like to be added to our electronic mailing list and receive regular
updates when new materials are added to our site, click here or send an email to info@carters.ca with

“Subscribe” in the subject line. Feel free to forward this email to anyone (internal or external to your

organization) who might be interested.

Privacy: We at Carters know how important your privacy is to you. Our relationship with you is founded
on trust and we are committed to maintaining that trust. Personal information is collected solely for the
purposes of establishing and maintaining client lists; representing our clients; and to establish and maintain
mailing lists for the distribution of publications as an information service. Your personal information will
never be sold to or shared with another party or organization. For more information, please refer to our

Privacy Policy.

Copyright: All materials from Carters are copyrighted and all rights are reserved. Please contact us for
permission to reproduce any of our materials. All rights reserved.

Disclaimer: This is a summary of current legal issues provided as an information service by Carters
Professional Corporation. It is current only as of the date of the summary and does not reflect subsequent
changes in the law. The summary is distributed with the understanding that it does not constitute legal
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