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RECENT PUBLICATIONS AND NEWS RELEASES 

Special Senate Committee on Charitable Sector Releases Final Report 

By Terrance S. Carter, Theresa L.M. Man and Ryan M. Prendergast 

On June 20, 2019, the Special Senate Committee on the Charitable Sector released its final report, Catalyst 

for Change: A Roadmap to a Stronger Charitable Sector (“Report”), setting out its findings from a year-

long study with respect to the charitable and non-profit sector and making 42 recommendations to the 

Government of Canada. The Report is intended to provide a “roadmap to ensure that genuine change is 

delivered so that the sector can reach from great to exceptional” as well as a “roadmap to a stronger and 

brighter future for the sector.” 

For the balance of this Bulletin, please see Charity & NFP Law Bulletin No. 451. 

CRA News 

By Jacqueline M. Demczur 

Electronic Filing System for Charities (CHAMP) Now Active  

The Canada Revenue Agency (“CRA”) has been offering new digital services since June 1, 2019 to 

charities in order to lighten the administrative burden that many charities face with respect to their filings. 

These services are the product of the Charities IT Modernization Project (also known as “CHAMP”), 

made possible in 2014 as a result of the 2014 Federal Budget discussed in Charity Law Bulletin No 330, 

which allocated $23 million to the Charities Directorate for the purpose of modernizing its IT system over 

the next five years. The rollout of CHAMP is now complete and online services are available through ‘My 

Business Account’ (“MyBA”) to assist with handling a charity’s tax matters. 

MyBA allows organizations to apply for charitable status by submitting the T2050 form and allows 

charities to complete and file their annual T3010 Registered Charity Information Return, as well as update 

their information, such as addresses, list of directors, representatives, and certain post-registration 

amendments. Further, MyBA allows charities to upload supporting documents, correspond with the 

Charities Directorate on certain matters, access payroll and GST accounts, file T4 slips and GST returns, 

and view their account balance, transactions, and remitting requirements.  

http://carters.ca/index.php?page_id=21
http://www.carters.ca/index.php?page_id=23
http://carters.ca/index.php?page_id=30
https://sencanada.ca/content/sen/committee/421/CSSB/Reports/CSSB_Report_Final_e.pdf
https://sencanada.ca/content/sen/committee/421/CSSB/Reports/CSSB_Report_Final_e.pdf
http://www.carters.ca/pub/bulletin/charity/2019/chylb451.pdf
http://www.carters.ca/index.php?page_id=24
https://www.canada.ca/en/revenue-agency/services/charities-giving/charities/operating-a-registered-charity/toolbox-directors-officers-volunteers/business-account.html
http://www.carters.ca/pub/bulletin/charity/2014/chylb330.pdf
https://www.canada.ca/en/revenue-agency/services/e-services/e-services-businesses/business-account.html
https://www.canada.ca/en/revenue-agency/services/e-services/e-services-businesses/business-account.html
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Directors and trustees of registered charities who wish to use the online platform will need to use their 

CRA user ID and their business number to get access to these services. Multiple users may access the 

same account simultaneously, although only one user will be able to perform specific tasks on the platform 

at a time. The CRA webpage, ‘Registration process to access the CRA login services’ provides more 

information with respect to how to obtain access. 

Authorized representatives, including accountants, employees and lawyers, may also file materials on 

behalf of charities. In order to register as a representative, the representative must first register him or 

herself as such using the ‘Represent a Client’ service, after which the representative will receive a 

“RepID.” Alternatively, a business representing a charity, such as an accounting or law firm, can also be 

registered as a representative through a group account (“GroupID”), through which that business can 

manage the access and roles of its employees. Any representatives associated with that GroupID will have 

online access to the client information, provided that authorization has been given by the charity. Charities 

then need to authorize the representative (using the representative’s RepID, GroupID, or business 

number), either online through MyBA or by mailing the RC 59 Business Consent for Offline Access form. 

Obtaining the charity’s authorization will require the representative to submit an online request, enter the 

authorization request information, print the certification for the director or trustee’s signature, and submit 

the document online. More information can be found on the CRA webpage, ‘Represent a Client 

Overview.’ 

Legislation Update 

By Terrance S. Carter 

Bill C-97, Budget Implementation Act, 2019, No. 1, Receives Royal Assent 

On June 21, 2019, Bill C-97, Budget Implementation Act, 2019, No. 1 (“Bill C-97”), received Royal 

Assent. Bill C-97, which was discussed in the April 2019 Charity & NFP Law Update, implements new 

tax measures with respect to Canadian journalism, removes the “national importance” criteria with respect 

to donations of cultural property for the purposes of receiving a tax benefit, and implements several health-

related measures.  

https://www.canada.ca/en/revenue-agency/services/e-services/cra-login-services/cra-user-password-help-faqs/registration-process-access-cra-login-services.html#hlp1d
https://www.canada.ca/en/revenue-agency/services/e-services/represent-a-client.html
https://www.canada.ca/en/revenue-agency/services/e-services/represent-a-client/represent-a-client-overview.html
https://www.canada.ca/en/revenue-agency/services/e-services/represent-a-client/represent-a-client-overview.html
http://carters.ca/index.php?page_id=21
https://www.parl.ca/LegisInfo/BillDetails.aspx?Language=en&Mode=1&billId=10404016
http://www.carters.ca/pub/update/charity/19/apr19.pdf
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Bill C-59, An Act respecting national security matters, Receives Royal Assent 

Also on June 21, 2019, after two years of debates in both Chambers of Parliament, Bill C-59, An Act 

respecting national security matters (“Bill C-59”), received Royal Assent. As mentioned in the June 2017 

Anti-Terrorism Law Update, Bill C-59 was introduced in the House of Commons on June 20, 2017 and 

later amended by Committee, as discussed in the May 2018 Anti-Terrorism/Money Laundering Update. 

Bill C-59 introduces a number of changes to the Criminal Code and various other federal statutes, and 

enacts the National Security and Intelligence Review Agency Act, Avoiding Complicity in Mistreatment 

by Foreign Entities Act, Intelligence Commissioner Act, and the Communications Security Establishment 

Act. 

Trademarks Act Amendments Now in Force 

On June 17, 2019, amendments to the Trademarks Act arising from Bill C-31, Economic Action Plan 2014 

Act, No 1 (“Bill C-31”) came into force enabling Canada to accede to the Singapore Treaty, the Madrid 

Protocol, and the Nice Agreement. The amendments in Bill C-31 as discussed in Charity Law Bulletin No 

360 and the November 2018 Charity & NFP Law Update, introduce significant changes to Canada’s 

trademarks regime, including, the removal of the “use” requirement to register a trademark, the 

introduction of new types of trademarks, the ability to file international applications through the Madrid 

System, the requirement to classify goods and services according to the Nice Classification, a shortened 

registration term, and expanded enforcement tools as further discussed in Trademark Amendments In 

Force: What To Do Now, below.  

Ontario Bill 117, OPSCA (Interim Period), 2019 Receives Royal Assent 

On June 6, 2019, Ontario Bill 117, Ontario Society for the Prevention of Cruelty to Animals Amendment 

Act (Interim Period), 2019 (“Bill 117”) received Royal Assent. Bill 117 was introduced as a result of the 

Ontario Society for the Prevention of Cruelty to Animals’ (“OSPCA”) decision to relinquish its 

responsibilities with respect to the enforcement of animal welfare legislation in Ontario once its contract 

with the government ended on March 31, 2019, as reported in its March 4, 2019 news release. The move 

to end its enforcement services came in response to a recent Ontario Superior Court decision, Bogaerts v. 

Attorney General of Ontario (discussed in the January 2019 Charity & NFP Law Update), in which the 

court found that it was unconstitutional for the government to enact legislation that delegated law 

enforcement responsibilities to a private organization because of the lack of transparency and 

accountability to the public. As such, the court invalidated the provisions that govern the powers of the 

https://www.parl.ca/DocumentViewer/en/42-1/bill/C-59/third-reading
https://www.parl.ca/DocumentViewer/en/42-1/bill/C-59/third-reading
http://www.carters.ca/pub/update/charity/17/jun17.pdf
http://www.carters.ca/pub/update/charity/17/jun17.pdf
http://www.carters.ca/pub/update/charity/18/may18.pdf#tc5
https://www.parl.ca/DocumentViewer/en/41-2/bill/C-31/royal-assent/page-32#1
https://www.parl.ca/DocumentViewer/en/41-2/bill/C-31/royal-assent/page-32#1
http://www.carters.ca/pub/bulletin/charity/2015/chylb360.pdf
http://www.carters.ca/pub/bulletin/charity/2015/chylb360.pdf
http://www.carters.ca/pub/update/charity/18/nov18.pdf#sb1
http://www.carters.ca/pub/update/charity/19/jun19.pdf#sb1
http://www.carters.ca/pub/update/charity/19/jun19.pdf#sb1
https://ontariospca.ca/blog/ontario-spca-and-humane-society-recommends-a-new-model-to-provide-maximum-protection-to-animals/
https://www.canlii.org/en/on/onsc/doc/2019/2019onsc41/2019onsc41.html
https://www.canlii.org/en/on/onsc/doc/2019/2019onsc41/2019onsc41.html
http://www.carters.ca/pub/update/charity/19/jan19.pdf
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OPSCA with respect to warrantless search and/or seizure powers, but suspended such declaration for an 

interim period of one year to allow legislation to establish a new framework with respect to animal welfare 

enforcement.  

Bill 117 addresses this interim period and amends the existing Ontario Society for the Prevention of 

Cruelty to Animals Act (the “Act”) by adding section 21.1, which authorizes the Solicitor General to 

appoint any person as the Chief Inspector for the interim period. Further, O Reg 101/19 was filed on May 

17, 2019 and amended the General Regulation (“O Reg 59/09”) under the Act by expanding on the 

responsibilities of the Chief Inspector. The Amending Regulation states that the Chief Inspector has the 

authority to establish standards for the inspectors and agents of the OPSCA “in the performance of their 

functions” and generally oversees “the performance of their functions.” It also makes clear that the Chief 

Inspector does not have authority over inspectors and agents of affiliated societies that were appointed by 

the OPSCA or Chief Inspector. However, affiliated societies may make a written request to the Chief 

Inspector, which the Chief Inspector may accept or decline, to appoint one of the societies’ employees as 

an inspector or agent. The Chief Inspector may also revoke any such appointments that were made.  

Bill 116, Foundations for Promoting and Protecting Mental Health and Addictions Services Act, 2019 

On May 27, 2019, Ontario Bill 116, Foundations for Promoting and Protecting Mental Health and 

Addictions Service Act, 2019 was introduced to the Legislative Assembly of Ontario. If Bill 116 is passed, 

it will enact two Schedules, the Mental Health and Addictions Centre of Excellence Act, 2019 (“Mental 

Health Act”) and the Opioid Damages and Health Costs Recovery Act, 2019 (“Opioid Act”). The Mental 

Health Act lays the foundation to support a “mental health and addictions strategy” (the “Strategy”) in 

Ontario that would recognize mental health and addictions care as a “core component of an integrated 

health care system”. Further, under the Mental Health Act, Ontario Health will establish and maintain the 

Mental Health and Addictions Centre of Excellence to implement the Strategy, provide mental health 

services, collect data and research on the system, as well as provide resources and support to health service 

providers, integrated care delivery systems and other related parties.  

The Opioid Act sets out a framework under which the government of Ontario may seek to “recover the 

cost of health care benefits caused or contributed to by an opioid-related wrong” against manufacturers 

and wholesalers of opioid products. Ontario would have a “direct and distinct action”, could seek to 

recover costs on an aggregate basis, and defendants could be held jointly or severally liable. Further, the 

https://www.ontario.ca/laws/statute/90o36#BK42
https://www.ontario.ca/laws/statute/90o36#BK42
https://www.ontario.ca/laws/regulation/r19101
https://www.ontario.ca/laws/regulation/090059
https://www.ola.org/en/legislative-business/bills/parliament-42/session-1/bill-116
https://www.ola.org/en/legislative-business/bills/parliament-42/session-1/bill-116
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Opioid Act sets out unique limitation period rules, allowing Ontario to commence an action for damages 

or for the recovery of the cost of health care benefits with respect to opioid-related wrong within 15 years 

after the relevant provision in the Act comes into force. The Opioid Act is being enacted in part to support 

Ontario’s participation in a national class action lawsuit British Columbia launched in August 2018 against 

more than 40 opioid manufacturers and wholesalers, on behalf of provincial, territorial, and federal 

governments. 

Corporate Update 

By Theresa L.M. Man 

New Regulations Amending the Canada Not-for-profit Corporations Regulations and Canada

Cooperatives Regulations 

As reported in the March 2019 Charity & NFP Law Update,1 proposed amendments to the Canada Not-

for-profit Corporations Regulations (“CNCR”) and the Canada Cooperatives Regulations (“Co-op 

Regulations”) were published in the Canada Gazette on March 16, 2019, with proposed regulatory text to 

amend both regulations. Subsequent to that, the final Regulations Amending the Canada Not-for-profit 

Corporations Regulations: SOR/2019-2242 and the Regulations Amending the Canada Cooperatives 

Regulations: SOR/2019-2263 were published in the Canada Gazette on June 17, 2019. 

The final amending regulations are substantively the same as the draft regulations published in March 

2019, although certain fees have been changed. In this regard, the amendments to the CNCR generally 

focus on fees and online services, and include reducing the fees for certain online services; adding new 

online services; increasing the fees for certain non-online services; removing certain fees; and imposing 

new fees, with a proposed escalator clause to adjust the fees periodically. Similarly, the proposed 

amendments to the Co-op Regulations generally focus on changes to service fees, and include a similar 

escalator clause. Amendments to both the CNCR and Co-op Regulations will come into force on January 

15, 2020. 

1 http://www.carters.ca/pub/update/charity/19/mar19.pdf 
2 http://www.gazette.gc.ca/rp-pr/p2/2019/2019-06-26/html/sor-dors224-eng.html 
3 http://www.gazette.gc.ca/rp-pr/p2/2019/2019-06-26/html/sor-dors226-eng.html 

https://news.ontario.ca/mohltc/en/2019/05/improving-quality-mental-health-and-addictions-services-across-ontario.html
http://www.carters.ca/index.php?page_id=23
http://www.carters.ca/pub/update/charity/19/mar19.pdf#tm1
http://www.gazette.gc.ca/rp-pr/p2/2019/2019-06-26/html/sor-dors224-eng.html
http://www.gazette.gc.ca/rp-pr/p2/2019/2019-06-26/html/sor-dors224-eng.html
http://www.gazette.gc.ca/rp-pr/p2/2019/2019-06-26/html/sor-dors226-eng.html
http://www.gazette.gc.ca/rp-pr/p2/2019/2019-06-26/html/sor-dors226-eng.html
http://www.carters.ca/pub/update/charity/19/mar19.pdf
http://www.gazette.gc.ca/rp-pr/p2/2019/2019-06-26/html/sor-dors224-eng.html
http://www.gazette.gc.ca/rp-pr/p2/2019/2019-06-26/html/sor-dors226-eng.html
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OPC Reframes Consultation on Data Transfers  

By Esther Shainblum 

On June 11, 2019, the Office of the Privacy Commissioner of Canada (“OPC”) announced that it is 

reframing its “Consultation on transborder data flows.” Originally launched on April 9, 2019 following 

the release of the OPC’s Equifax Report of Findings, as discussed in Charity and NFP Law Bulletin No. 

445, the consultation was later suspended following the release of the Digital Charter by the Government 

of Canada on May 21, 2019, as discussed in Charity and NFP Law Bulletin No. 449. The OPC has now 

given the consultation a new name – it is now entitled the “Consultation on transfers for processing” – 

and a new scope. Although the reframed consultation continues to invite stakeholders to share their views 

on how to interpret and apply the current law, as originally framed, the OPC has, in response to the Digital 

Charter, expanded the scope of the consultation to include a series of new questions on how a future 

privacy law could effectively protect privacy in the context of transborder data flows. The new deadline 

for submissions is August 6, 2019.  

In its reframed discussion document (the “OPC Paper”), the OPC again recognizes that its interpretation 

of the existing legislation in the Equifax Report of Findings was a departure from its previous guidances. 

In this regard, it had characterized the cross-border transfer of personal information for processing as a 

“disclosure” of personal information within the meaning of the Personal Information Protection and 

Electronic Documents Act (“PIPEDA”) requiring consent, rather than a “use”, which does not require 

consent. Acknowledging that this is a period of “some uncertainty”, the OPC Paper confirms that, at least 

until the conclusion of the consultation, the OPC does not expect organizations to change their practices.  

The OPC Paper further identifies the Digital Charter, and its accompanying white paper, which discusses 

areas of potential amendment to PIPEDA, as having introduced a new “factor of uncertainty.” In this 

regard, the OPC Paper advises that the OPC intends to make recommendations to the Federal Government 

regarding amendments that should be made to PIPEDA and has therefore expanded this consultation in 

order to obtain stakeholder views on what recommendations would be desirable. It is not clear from the 

OPC Paper why stakeholders could not make such recommendations directly to the Federal Government 

rather than to the OPC, which is not responsible for PIPEDA or for making legislative amendments to 

PIPEDA. Pointing out that legislative change could take years, the OPC Paper states that it is necessary 

for the OPC to continue to receive submissions on how it should apply the current law, suggesting that it 

http://www.carters.ca/index.php?page_id=135
https://www.priv.gc.ca/en/opc-news/news-and-announcements/2019/an_190611/
http://www.carters.ca/pub/bulletin/charity/2019/chylb445.pdf
http://www.carters.ca/pub/bulletin/charity/2019/chylb445.pdf
http://www.carters.ca/pub/bulletin/charity/2019/chylb449.pdf
https://www.priv.gc.ca/en/about-the-opc/what-we-do/consultations/consultation-on-transfers-for-processing/
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may publish amended guidelines concerning transborder data flows, even if they are destined to be short-

lived.  

Stating that the OPC’s long-term goal is to ensure effective privacy protection in the context of transborder 

data flows and transfers for processing, the OPC Paper points out that the PIPEDA principle of 

accountability “is not always effective in protecting privacy”, as demonstrated in Equifax, and suggests 

that PIPEDA be amended to empower the OPC to proactively inspect the practices of organizations to 

ensure that they truly are accountable. The OPC paper also suggests that Canada should seriously consider 

adopting a regime of standard contractual clauses approved by an “independent public authority” (which 

it suggests to be the “domestic regulator”, presumably the OPC), to add an additional level of review.  

The OPC Paper also expresses the OPC’s concern with respect to the risk that information about activities 

that are legal in Canada, but which do not enjoy equal protection outside Canada, such as the purchase 

and use of cannabis, or donations to religious or political causes, could be used against individuals outside 

of Canada. Stating that the Government of Canada must protect its citizens in these circumstances, the 

OPC Paper suggests that one option might be to require meaningful consent when a transfer of personal 

information entails such risks. In an apparent softening of its position as stated in Equifax, the OPC Paper 

states that the OPC would not recommend that consent be required in the longer term for data transfers 

for processing if other effective means are found to protect the privacy rights of individuals. 

Advising that it did not reach its conclusion in the Equifax decision lightly, but that it felt that its new 

interpretation was more consistent with PIPEDA, the OPC Paper states that the OPC now wishes to hear 

from all stakeholders in order to decide whether to apply the Equifax interpretation to all organizations. It 

is clear from the OPC Paper, however, that the OPC is still of the view that, as stated in Equifax, that 

transfers for processing are “disclosures” rather than “uses.” The OPC Paper goes on to ask its new 

questions about how a future law should effectively protect privacy in the context of transborder data 

flows and transfers for processing, followed by the original consultation questions about how the current 

law should be applied. 

The OPC’s position on transborder data transfers and transfers for processing could have significant 

implications for charities and not-for-profits that are subject to PIPEDA or that choose to comply with 

PIPEDA. In this period of uncertainty, charities and not-for-profits should closely monitor the progress of 

this consultation process and may even wish to make a submission. Since it appears the OPC and the 
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Federal Government still have some work to do in terms of coordinating their efforts, charities and not-

for-profits should also stay alert to guidelines and changes to current legislation coming from the Federal 

Government in the context of the Digital Charter. 

Trademark Amendments In Force: What To Do Now 

By Sepal Bonni 

As reported in the Legislation Update above, significant amendments to Canada’s trademark law came 

into force on June 17, 2019. Most recently, these changes have been outlined in the March 2019, April 

2019, and May 2019 Charity & NFP Law Update.  

One significant change that was introduced to Canadian trademark law is that trademark applicants are no 

longer required to have first used the trademark prior to obtaining a registration certificate. The unintended 

consequence of removing the “use” requirement from Canadian trademark law is the increase in trademark 

“trolls” and squatters that have pre-emptively filed numerous trademark applications preventing legitimate 

trademark owners from registering their trademarks. Many within the sector are concerned that these 

trademark “trolls” will try to extort value for the trademark registrations from the unregistered trademark 

owners. 

Given this increased threat of trademark trolls and squatters, charities and not-for-profits must be vigilant 

of possible attempts by third parties to usurp their trademark rights. Charities and not-for-profits must 

therefore actively monitor the marketplace for unauthorized use of their trademarks by conducting 

periodic Internet searches, subscribing to “trademark watching” services, and encouraging employees and 

volunteers to be vigilant in watching for unauthorized trademark use. Trademark counsel should be 

utilized to enforce trademark rights through cease and desist letters and through the new and revised 

statutory mechanisms introduced to Canada’s Trademarks Act in order to provide trademark owners with 

enhanced tools to enforce trademark rights, as further described below:  

Amendments to Opposition Proceedings – Charities and not-for-profits should be aware that the 

grounds for initiating an opposition proceeding against a pending trademark application have been 

expanded to allow parties to oppose a trademark application on the grounds of “bad faith”. Although not 

defined in the Act, the Canadian Intellectual Property Office has advised that the “bad faith” ground would 

include a situation where a third party can prove that a trademark has only been registered for the purpose 

http://www.carters.ca/index.php?page_id=33
http://www.carters.ca/pub/update/charity/19/jun19.pdf#tc2
http://www.carters.ca/pub/update/charity/19/mar19.pdf
http://www.carters.ca/pub/update/charity/19/apr19.pdf
http://www.carters.ca/pub/update/charity/19/apr19.pdf
http://www.carters.ca/pub/update/charity/19/may19.pdf
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of extorting value from the unregistered trademark owner. As a result, the addition of the bad faith ground 

may be a helpful tool against the misuse of the registration system and trademark squatting.  

Amendments to Non-Use Proceedings – Trademark registrations are vulnerable to expungement from 

the Trademarks Database if they are not used within three years after the registration date. An 

expungement proceeding (i.e., non-use proceeding) can be initiated by any third party, at which time the 

trademark owner is required to furnish evidence of use of the trademark. Prior to the changes to trademark 

law coming into force, if an expungement proceeding was initiated, trademark owners were required to 

provide evidence of use of all of the goods and services covered in the registration certificate. These 

changes to expungement proceedings may be a strategic tool for charities and not-for-profits in 

overcoming confusion objections raised by the Trademarks Office, as a registrant may be less likely to 

defend an expungement request for only some of the goods and services, as opposed to a request to 

expunge a registration in its entirety. 

Notification of Third Party Rights – Charities and not-for-profits may now provide a “Notification of 

Third Party Rights” to the Trademarks Office in an effort to enforce trademark rights. Prior to this 

mechanism coming into force, third parties would be required to wait until a trademark application was 

advertised for opposition before initiating any concerns regarding the trademark application. The 

Canadian Intellectual Property Office has indicated that “[n]otifications of third party rights are an 

informal way for third parties to bring to the attention of the Registrar information bearing on the 

registrability of a pending trademark application. This correspondence procedure is limited to three 

grounds, does not create an inter partes proceeding between the applicant and the third party, and does 

not replace opposition proceedings.” The three specified grounds that the Trademarks Office will accept 

third party correspondence in connection with an application are: (i) the trademark is confusing with a 

registered trademark pursuant to the Trademarks Act; (ii) the applicant is not the person entitled to 

registration of the trademark in view of the Trademarks Act (i.e., confusion with a pending application); 

and (iii) registered trademark(s) are being used in the application to describe the goods or services. 

The recent legislative amendments provide charities and not-for-profits with additional mechanisms to 

enforce their trademark rights. Trademark owners should therefore become familiar with these additional 

mechanisms in order to best protect their assets. Importantly, charities and not-for-profits must also keep 

in mind that these same countermeasures may be used against them by third parties. As such, charities and 

https://www.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr04544.html
https://www.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr04544.html
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not-for-profits should ensure that a proactive approach to trademark management is taken by conducting 

comprehensive trademark searches prior to launching new brand and registering trademarks with the 

Canadian Intellectual Property Office on a timely basis. 

Duty to Accommodate Ends When Employment Contract is Frustrated 

By Barry W. Kwasniewski 

On April 4, 2019, the Ontario Superior Court of Justice (Divisional Court) (the “Court”) released its 

decision in Katz et al v Clarke, clarifying the extent to which an employer must fulfil its duty to 

accommodate and reaffirming that such duty ends when an employee with a disability is unable to work 

for the foreseeable future. An employee who is on disability leave is protected under provincial human 

rights legislation, in that an employer cannot terminate the employment relationship on the basis of the 

employee’s disability. Accordingly, if an employer fails to reasonably accommodate an employee with a 

disability or cannot demonstrate that such treatment or dismissal was unrelated to the employee’s 

disability, it may be held liable for claims with respect to discrimination and wrongful termination. In this 

case, the plaintiff employee made a claim of wrongful dismissal against his employer on grounds of 

discrimination with respect to his disability. The Court found in favor of the employer, holding that the 

employer had no duty to accommodate an employee who could not return to work. This Bulletin will 

review the Katz decision, which principles would be applicable to Ontario charities and not-for-profits. 

For the balance of this Bulletin, please see Charity & NFP Law Bulletin No. 452. 

Alberta Privacy Commissioner Finds Real Risk of Significant Harm from Accidental Email 

By Esther S.J. Oh 

On February 14, 2019, the Information and Privacy Commissioner of Alberta (“IPC”) released her 

decision in YWCA Calgary, Re Decision No. (P2019-ND-013) requiring a not-for-profit incorporated by 

special act to notify an affected individual of a breach pursuant to Alberta’s Personal Information 

Protection Act (“PIPA”). The breach occurred on March 25, 2018, when a practicum student of the YWCA 

Calgary (“YWCA”) accidentally forwarded an email to a client instead of a co-worker with the same 

name. The information accidentally sent consisted of a name, email address and possible dates and times 

for intake. The student became aware of the error on the same day and several steps were taken in response: 

http://www.carters.ca/index.php?page_id=27
http://www.carters.ca/pub/bulletin/charity/2019/chylb452.pdf
http://carters.ca/index.php?page_id=25
https://www.oipc.ab.ca/media/1000311/P2019_ND_013_008429.pdf
http://www.qp.alberta.ca/documents/Acts/P06P5.pdf
http://www.qp.alberta.ca/documents/Acts/P06P5.pdf
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the student attempted to recall the email; the YWCA contacted its privacy counsel, asked the unintended 

recipient to delete the email, and sent an internal email instructing its workers on how to remove 

autocomplete contacts in emails. However, the YWCA did not receive confirmation from the recipient 

that the email had been deleted and not copied or distributed to others. The YWCA notified the affected 

individual by letter sent on March 28, 2018.  

In the decision, the IPC wrote: 

The Organization reported that “The likelihood that harm could result is very low. 

There was only one person who the information was sent to via the misdirected 

email. The information was not highly sensitive and no vulnerable individuals 

were involved.”  

In my view, although the unauthorized disclosure was caused by human error and 

the email was accidently sent to a known unintended recipient, the likelihood of 

harm resulting from this incident is increased because the Organization did not 

receive confirmation from the unintended recipient that the email was deleted and 

not copied, forwarded or otherwise distributed. 

The IPC decided that there was a real risk of significant harm to the affected individual and that the YWCA 

was required to notify the affected individual pursuant to section 19.1 of the Personal Information 

Protection Act Regulation. As the YWCA had already notified the affected individual before it received 

the IPC decision, the IPC stated that the YWCA would not be required to notify the affected individual 

again.  

The IPC in this case took a liberal approach to the determination of what constitutes “real risk of significant 

harm” under Alberta PIPA. Although the Alberta PIPA does not apply to organizations that operate outside 

of that province, this case may be illustrative of how the “real risk of significant harm” analysis could 

potentially be applied under PIPEDA’s new mandatory breach reporting provisions, which uses the same 

test. This case also underscores the importance of all charities and not-for-profits having a privacy breach 

protocol in place, the need to carefully safeguard all personal information (whether sensitive or not), 

especially when sending emails, as well as the need to ensure that all staff and volunteers verify the names 

and email addresses of all recipients before pressing “send.” 
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Anti-Terrorism/Money Laundering Update 

By Nancy E. Claridge, Sean S. Carter and Terrance S. Carter 

Joint Statement by Federal, Provincial and Territorial Governments  

On June 14, 2019, several representatives from federal, provincial, and territorial governments, including 

ministers responsible for anti-money laundering and beneficial ownership transparency, released a joint 

statement (the “Joint Statement”) to advance a new initiative to combat money laundering and terrorist 

financing in Canada. 

The Joint Statement highlights the federal, provincial, and territorial governments’ commitment to 

protecting Canadians and the integrity of Canadian institutions. It also recognizes the importance of 

coordinated action by the different levels of government to prevent criminals from exploiting gaps and 

vulnerabilities across jurisdictions.  

As well, the Joint Statement reaffirms the commitment to improving transparency of beneficial ownership 

information for law enforcement, tax and other authorities, with appropriate privacy safeguards, in order 

to target criminals who use corporations to hide or launder money, without deterring good corporate 

citizens from conducting their regular business activities.  

In terms of next steps, the Joint Statement recognizes the importance of consultations with vulnerable 

sectors, and announced the creation of a new working group with the Federation of Law Societies of 

Canada. The representatives also agreed to work together on cross-government anti-money laundering 

best practices to be reported by January 2020. 

Last FATF Plenary Meeting for the 2018-2019 Period 

Between June 16 and 21, 2019, the Financial Action Task Force (“FATF”), an independent inter-

governmental body that develops and promotes anti-money laundering and anti-terrorist financing policies 

and standards, had its last Plenary meeting for the 2018-2019 period. At this Plenary meeting, the FATF 

discussed the mitigation of risks from virtual asset activities and finalized the Interpretive Note to 

Recommendation 15 which sets out the application of the FATF Standards for the regulation and 

supervision of activities and service involving virtual assets.  

Recommendation 15 and its Interpretive Note are annexed to the FATF’s “Guidance for a Risk-based 

Approach for Virtual Assets and Virtual Asset Service Providers” (the “Guidance”). The Guidance is 

http://carters.ca/index.php?page_id=26
http://carters.ca/index.php?page_id=29
http://carters.ca/index.php?page_id=21
https://www.fin.gc.ca/n19/19-065-eng.asp
https://www.fin.gc.ca/n19/19-065-eng.asp
https://www.fatf-gafi.org/publications/fatfgeneral/documents/outcomes-plenary-june-2019.html
https://www.fatf-gafi.org/media/fatf/documents/recommendations/RBA-VA-VASPs.pdf
https://www.fatf-gafi.org/media/fatf/documents/recommendations/RBA-VA-VASPs.pdf
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intended to further assist countries and providers in complying with their anti-money laundering and 

counter-terrorism financing obligations. The Guidance describes how the FATF Recommendations apply 

to virtual asset activities and service providers. In the case of Recommendation 8, the Guidance provides 

that the risk-based approach to protect non-profit organisations from terrorist financing abuse must 

consider the clandestine diversion of funds through the use of virtual assets.  

In anticipation of the FATF’s Interpretive Note to Recommendation 15 and the Guidance, the G20 Finance 

Ministers and Central Bank Governors Meeting, held between June 8 and June 9, 2019 in Japan, also 

reaffirmed their commitment to applying the FATF Standards to virtual assets and service providers for 

combating money laundering and terrorist financing.  

Consortium for Financial Access Releases Guidance to Address Issue of De-risking  

The Consortium for Financial Access, comprised of a number of large multi-national financial 

organizations, community banks, money services businesses, security firms, credit unions, charities, law 

enforcement, regulators, advisory firms and academics, who all originally came together by initiative of 

the Association of Certified Anti-Money Laundering Specialists and the World Bank, has released its 

guidance document entitled Banking Nonprofit Organizations – The Way Forward (the “Guidance”). The 

Guidance provides policy and practice recommendations for not-for-profits, financial institutions and 

governments, and it is aimed at improving financial access for not-for-profits.  

The Guidance relies on the most recent National Terrorist Financing Risk Assessment by the United States 

Department of the Treasury, discussed in the March 2019 Anti-Terrorism/money Laundering Update, to 

emphasize that the not-for-profit sector does not present a uniformly high risk and, as such, financial 

institutions “should be careful to not require excessive or unnecessary information from [not-for-profits] 

and should ensure that all information collected from [not-for-profits] is relevant to the stated purpose, 

remembering that [not-for-profits] have legal and ethical obligations to protect the privacy of their donors, 

beneficiaries and members.” 

Further, the Guidance calls for governments and financial regulators to promote financial access for not-

for-profits by emphasizing appropriate due diligence for the sector, which is not inherently risky, 

clarifying that the policy objectives of combating money laundering and promoting humanitarian and 

development assistance are complementary goals, and with appropriate policy statements stressing 

governments’ support for the not-for-profit sector and its humanitarian and developmental efforts. 

https://www.charityandsecurity.org/system/files/ACAMS%20Financial%20Access%20Paper%20-%20Updated.pdf
http://www.carters.ca/pub/update/charity/19/mar19.pdf#at4
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Theresa L.M. Man to Chair CBA 2019-2020 Charities and Not-for-Profit Law Section 

Carters is very pleased to announce that Theresa L.M. Man will be assuming the role of Chair of the 

Canadian Bar Association’s Charities and Not-for-Profit Law Section starting in September 2019. The 

CBA Charities and Not-for-Profit Law Section addresses and advocates on behalf of its members on legal 

issues related to charity and not-for-profit law, and regularly liaises with governments and non-

governmental organisations. Theresa currently is the Vice-Chair of the CBA Charities and Not-for-Profit 

Law Section. 

IN THE PRESS 

Charity & NFP Law Update – May 2019 (Carters Professional Corporation) was featured on Taxnet 

Pro™ and is available online to those who have OnePass subscription privileges. 

RECENT EVENTS AND PRESENTATIONS 

All six sessions of the Spring 2019 Carters Charity & NFP Webinar Series are available as “On 

Demand/Replay”: 

 Legal Challenges in Social Media for Charities and NFPs was presented by Terrance S. Carter on 

Wednesday, April 17, 2019 – On Demand/Replay.  

 Protecting Your Brand in the Digital Age was presented by Sepal Bonni on Wednesday, May 1, 

2019 – On Demand/Replay. 

 Clearing the Haze: Managing Cannabis in the Workplace in Ontario was presented by Barry W. 

Kwasniewski on Wednesday, May 15, 2019 – On Demand/Replay.  

 Charities and Politics: Where Have We Been and Where Are We Going was presented by Ryan 

M. Prendergast on Wednesday, May 29, 2019 – On Demand/Replay.  

 The Coming of the ONCA (We Hope) and What to Start Thinking About was presented by 

Theresa L.M. Man on Wednesday, June 5, 2019 – On Demand/Replay. 

 Critical Privacy Update for Charities and NFPs was presented by Esther Shainblum on Wednesday, 

June 12, 2019 – On Demand/Replay. 

http://www.carters.ca/index.php?page_id=23
http://www.v3.taxnetpro.com/
http://carters.ca/index.php?page_id=127
http://www.carters.ca/pub/webinar/2019/Legal-Challenges-in-Social-Media-Carters-Charity-NFP-Webinar-April-17-2019-TSC.pdf
https://register.gotowebinar.com/recording/412328253748248835
http://www.carters.ca/pub/webinar/2019/Protecting-Your-Brand-in-a-Digital-Age-Sepal-Bonni-2019-05-01.pdf
https://register.gotowebinar.com/recording/8524928564556038402
http://www.carters.ca/pub/webinar/2019/Managing-Cannabis-in-the-Workplace-in-Ontario-BKwasniewski-2019-05-15.pdf
https://register.gotowebinar.com/recording/6073137481691965699
http://www.carters.ca/pub/webinar/2019/Charities-and-Politics-RPrendergast-2019-05-29.pdf
https://register.gotowebinar.com/recording/2238341090993424131
http://www.carters.ca/pub/webinar/2019/The-Coming-of-the-ONCA-webinar-June-5-2019-TLM.pdf
https://register.gotowebinar.com/recording/8303084502240038403
http://www.carters.ca/pub/webinar/2019/Critical-Privacy-Update-June-12-2019-EShainblum.pdf
https://register.gotowebinar.com/recording/3847117917763044610
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Evolving Trends in Philanthropy and Planned Giving was presented at the STEP National Conference 

on June 6, 2019. Terrance S. Carter was part of the joint presentation with Elena Hoffstein from Fasken 

and Brenda Lee-Kennedy from Price Waterhouse Cooper LLP.  

UPCOMING EVENTS AND PRESENTATIONS 

York Region Community Development Unit and United Way Greater Toronto is hosting a workshop 

entitled Managing in Challenging Times on July 5, 2019 in Newmarket, Ontario, at which Ryan M. 

Prendergast will participate in the panel discussion 

CSAE Trillium Summer Summit will be held on July 11, 2019, in Windsor, Ontario. Terrance S. Carter 

will be presenting on the topic of Legal Check-Up: Top 10 Tips to Effective Legal Risk Management 

for NPOs and Charities. 

SAVE THE DATE for the 26th Annual Church & Charity Law Seminar™ to be held on Thursday 

November 7, 2019, hosted by Carters Professional Corporation in Greater Toronto, Ontario. Details will 

be posted soon at www.carters.ca.   

 

  

http://www.csae.com/Education-Events/Events/info/sessionaltcd/TORCSAETRILLI3
http://www.carters.ca/
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Editor: Terrance S. Carter 

Assistant Editors: Adriel N. Clayton and Ryan M. Prendergast 
 

Sepal Bonni, B.Sc., M.Sc., J.D., Trade-mark Agent - Called to the Ontario Bar in 2013, Ms. Bonni 

practices in the areas of intellectual property, privacy and information technology law. Prior to joining 

Carters, Ms. Bonni articled and practiced with a trade-mark firm in Ottawa. Ms. Bonni represents charities 

and not-for-profits in all aspects of domestic and foreign trade-mark prosecution before the Canadian 

Intellectual Property Office, as well as trade-mark portfolio reviews, maintenance and consultations. Ms. 

Bonni assists clients with privacy matters including the development of policies, counselling clients on 

cross-border data storage concerns, and providing guidance on compliance issues.  

Terrance S. Carter, B.A., LL.B, TEP, Trade-mark Agent – Managing Partner of Carters, Mr. Carter 

practices in the area of charity and not-for-profit law, and is counsel to Fasken on charitable matters. Mr. 

Carter is a co-author of Corporate and Practice Manual for Charitable and Not-for-Profit Corporations 

(Thomson Reuters), a co-editor of Charities Legislation and Commentary (LexisNexis, 2019), and co-

author of Branding and Copyright for Charities and Non-Profit Organizations (2019 LexisNexis). He is 

recognized as a leading expert by Lexpert, The Best Lawyers in Canada and Chambers and Partners, and 

is a Past Chair of the Canadian Bar Association and Ontario Bar Association Charities and Not-for-Profit 

Law Sections. He is editor of www.charitylaw.ca, www.churchlaw.ca and www.antiterrorismlaw.ca. 

Sean S. Carter, B.A., LL.B. – Sean Carter is a partner with Carters and the head of the litigation practice 

group at Carters. Sean has broad experience in civil litigation and joined Carters in 2012 after having 

articled with and been an associate with Fasken (Toronto office) for three years. Sean has published 

extensively, co-authoring several articles and papers on anti-terrorism law, including publications in The 

International Journal of Not-for-Profit Law, The Lawyers Weekly, Charity & NFP Law Bulletin and the 

Anti-Terrorism and Charity Law Alert, as well as presentations to the Law Society of Ontario and Ontario 

Bar Association CLE learning programs.  

Luis R. Chacin, LL.B., M.B.A., LL.M. - Luis was called to the Ontario Bar in June 2018, after completing 

his articles with Carters. Prior to joining the firm, Luis worked in the financial services industry in Toronto 

and Montreal for over nine years, including experience in capital markets. He also worked as legal counsel 

in Venezuela, advising on various areas of law, including pensions, government sponsored development 

programs, as well as litigation dealing with public service employees. His areas of practice include 

Corporate and Commercial Law. 

Nancy E. Claridge, B.A., M.A., LL.B. – Called to the Ontario Bar in 2006, Nancy Claridge is a partner 

with Carters practicing in the areas of charity, anti-terrorism, real estate, corporate and commercial law, 

and wills and estates, in addition to being the firm’s research lawyer and assistant editor of Charity & 

NFP Law Update. After obtaining a Master’s degree, she spent several years developing legal databases 

for LexisNexis Canada, before attending Osgoode Hall Law School where she was a Senior Editor of the 

Osgoode Hall Law Journal, Editor-in-Chief of the Obiter Dicta newspaper, and was awarded the Dean’s 

Gold Key Award and Student Honour Award. 

http://www.charitylaw.ca/
http://www.churchlaw.ca/
http://www.antiterrorismlaw.ca/
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Adriel N. Clayton, B.A. (Hons), J.D. - Called to the Ontario Bar in 2014, Adriel Clayton rejoins the firm 

to manage Carters’ knowledge management and research division, as well as to practice in commercial 

leasing and real estate. Before joining Carters, Adriel practiced real estate, corporate/commercial and 

charity law in the GTA, where he focused on commercial leasing and refinancing transactions. Adriel 

worked for the City of Toronto negotiating, drafting and interpreting commercial leases and enforcing 

compliance. Adriel has provided in-depth research and writing for the Corporate and Practice Manual 

for Charitable and Not-for-Profit Corporations. 

Jacqueline M. Demczur, B.A., LL.B. – A partner with the firm, Ms. Demczur practices in charity and 

not-for-profit law, including incorporation, corporate restructuring, and legal risk management reviews. 

Ms. Demczur has been recognized as a leading expert in charity and not-for-profit law by Lexpert and The 

Best Lawyers in Canada. She is a contributing author to Industry Canada’s Primer for Directors of Not-

For-Profit Corporations, and has written numerous articles on charity and not-for-profit issues for the 

Lawyers Weekly, The Philanthropist and Charity & NFP Law Bulletin, among others. Ms. Demczur is 

also a regular speaker at the annual Church & Charity Law Seminar™. 

Barry W. Kwasniewski, B.B.A., LL.B. – Mr. Kwasniewski joined Carters’ Ottawa office in 2008, 

becoming a partner in 2014, to practice in the areas of employment law, charity related litigation, and risk 

management. After practicing for many years as a litigation lawyer in Ottawa, Barry’s focus is now on 

providing advice to charities and not-for-profits with respect to their employment and legal risk 

management issues. Barry has developed an expertise in insurance law, and provides legal advice 

pertaining to insurance coverage matters to charities and not-for-profits. 

Jennifer M. Leddy, B.A., LL.B. – Ms. Leddy joined Carters’ Ottawa office in 2009, becoming a partner 

in 2014, to practice charity and not-for-profit law following a career in both private practice and public 

policy. Ms. Leddy practiced with the Toronto office of Lang Michener prior to joining the staff of the 

Canadian Conference of Catholic Bishops (CCCB). In 2005, she returned to private practice until she went 

to the Charities Directorate of the Canada Revenue Agency in 2008 as part of a one year Interchange 

program, to work on the proposed “Guidelines on the Meaning of Advancement of Religion as a 

Charitable Purpose.” 

Theresa L.M. Man, B.Sc., M.Mus., LL.B., LL.M. – A partner with Carters, Ms. Man practices in the 

area of charity and not-for-profit law and is recognized as a leading expert by Lexpert and Best Lawyers 

in Canada. In addition to being a frequent speaker, Ms. Man is co-author of Corporate and Practice 

Manual for Charitable and Not-for-Profit Corporations published by Thomson Reuters. She is chair of 

the CBA Charities and Not-for-Profit Law Section and a member of the OBA Charities and Not-for-Profit 

Law Section. Ms. Man has also written on charity and taxation issues for various publications. 

Esther S.J. Oh, B.A., LL.B. – A partner with Carters, Ms. Oh practices in charity and not-for-profit law, 

and is recognized as a leading expert in charity and not-for-profit law by Lexpert. Ms. Oh has written 

numerous articles on charity and not-for-profit legal issues, including incorporation and risk management 

for www.charitylaw.ca and the Charity & NFP Law Bulletin. Ms. Oh is a regular speaker at the annual 

Church & Charity Law Seminar™, and has been an invited speaker to the Canadian Bar Association, 

Imagine Canada and various other organizations. 
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Ryan M. Prendergast, B.A., LL.B. - Mr. Prendergast joined Carters in 2010, becoming a partner in 2018, 

with a practice focus of providing corporate and tax advice to charities and non-profit organizations. Ryan 

has co-authored papers for the Law Society of Ontario, and has written articles for The Lawyers Weekly, 

Hilborn:ECS, Ontario Bar Association Charity & Not-for-Profit Law Section Newsletter, Charity & NFP 

Law Bulletins and publications on www.charitylaw.ca. Ryan has been a regular presenter at the annual 

Church & Charity Law Seminar™, Healthcare Philanthropy: Check-Up, Ontario Bar Association and 

Imagine Canada Sector Source. 

Esther Shainblum, B.A., LL.B., LL.M., CRM – Ms. Shainblum practices at Carters Professional 

Corporation in the areas of charity and not for profit law, privacy law and health law. From 2005 to 2017 

Ms. Shainblum was General Counsel and Chief Privacy Officer for Victorian Order of Nurses for Canada, 

a national, not-for-profit, charitable home and community care organization. Before joining VON Canada, 

Ms. Shainblum was the Senior Policy Advisor to the Ontario Minister of Health. Earlier in her career, Ms 

Shainblum practiced health law and corporate/commercial law at McMillan Binch and spent a number of 

years working in policy development at Queen’s Park.  

Christina Shum, B.M.T., J.D – Ms. Shum graduated from Osgoode Hall Law School in 2018 and is 

Student-at-Law at Carters. While attending Osgoode, Christina interned at International Justice Mission 

where she provided research on bonded labour laws, and summered at CGI where she focused on 

contractual matters in IT law. She also volunteered as a community mediator and was Vice-President of 

Osgoode’s Women’s Network and Co-President of the Osgoode Peer Support Centre. Prior to attending 

law school, Christina obtained her Bachelors of Music Therapy from the University of Windsor and her 

Associate diploma in piano performance from the Royal Conservatory of Music.  
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ACKNOWLEDGEMENTS, ERRATA AND OTHER MISCELLANEOUS ITEMS 

Links not Working: If the above links do not work from your mail program, simply copy the link text 

and paste it into the address field of your internet browser. 

Get on Our E-Mailing List: If you would like to be added to our electronic mailing list and receive 

regular updates when new materials are added to our site, click here or send an email to info@carters.ca 

with “Subscribe” in the subject line. Feel free to forward this email to anyone (internal or external to your 

organization) who might be interested. 

Privacy: We at Carters know how important your privacy is to you. Our relationship with you is founded 

on trust and we are committed to maintaining that trust. Personal information is collected solely for the 

purposes of establishing and maintaining client lists; representing our clients; and to establish and maintain 

mailing lists for the distribution of publications as an information service. Your personal information will 

never be sold to or shared with another party or organization. For more information, please refer to our 

Privacy Policy. 

Copyright: All materials from Carters are copyrighted and all rights are reserved. Please contact us for 

permission to reproduce any of our materials. All rights reserved. 

Disclaimer: This is a summary of current legal issues provided as an information service by Carters 

Professional Corporation. It is current only as of the date of the summary and does not reflect subsequent 

changes in the law. The summary is distributed with the understanding that it does not constitute legal 

advice or establish the solicitor/client relationship by way of any information contained herein. The 

contents are intended for general information purposes only and under no circumstances can be relied 

upon for legal decision-making. Readers are advised to consult with a qualified lawyer and obtain a written 

opinion concerning the specifics of their particular situation. 

http://www.carters.ca/index.php?page_id=109
mailto:info@carters.ca
http://carters.ca/pub/Privacy-Policy.pdf
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