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A. INTRODUCTION
» Thispresentation provides brief highlights of the
following:
— Recent Legidative Initiatives Under the Income)
Tax Act (“ITA")
— Recent Publications from Canada Revenue
Agency (“CRA")
— Corporate Update
— Anti-Terrorism Law Update
— Ontario Legidative Update
— Recent Case Law Affecting Charities
» For moredetails, see Bulletins and newsletters

available at www.carters.ca, www.charitylaw.ca, and
www.antiterrorismlaw.ca
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B. RECENT LEGISLATIVE INITIATIVES
UNDER THE INCOME TAX ACT (“ITA”")

1. Disbursement Quota Reform under Federal
Budget 2010

a) Background

« Disbursement quota (DQ) isprescribed
amount that registered charities must
disburse each year in order to maintain
charitableregistration

www.carters.@ www.charitylaw.@
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» Purposesof DQ

— Curtail fundraising costs
— Limit administration costs

— Limit capital accumulation

— Ensuresignificant resour ces devoted to
charitable activities

* DQintroduced in 1976

* Rulesreformed by 2004 Budget — much more
complex

b) Pre 2010 Budget 80% DQ and 3.5% DQ Rules
» A charity had to spend each year on charitable
activities (including giftsto other charities) what
isat least equal to 80% DQ + 3.5% DQ
e Failureto meet DQ was and continuesto be
groundsfor revocation
* 80% DQ (“charitable expenditurerule’)
— Ingeneral termsit wasthe sum of
= 80% of giftsreceipted in theimmediately
preceding year (except gifts of enduring
property)
= 80% of enduring property expended in the
year
= 80% of giftsreceived from other charities

5
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» 3.5% DQ (“capital accumulation rule”)

— Must expend 3.5% of assetsnot used
directly in charitable activities or
administration (“investment assets’)

— Based on the average value of assetsin 24
monthsimmediately preceding the taxation
year

— 3.5% DQ did not apply if property is
$25,000 or less

www.carters.@ www.charitylaw.@
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¢) 2010 Budget DQ Rules

2010 Budget released March 4, 2010
Draft legidation released on August 27, 2010

Providesfor significant reform of the DQ regime
as set out below

Repeal of 80% DQ

Repeal of 80% DQ related concepts

— Enduring property (including ten-year gifts)
— Capital gains pool

— Specified gifts

Terrance S. Carter, B.A,, LL.B., Trade-mark Agent ©

Increased threshold for 3.5% DQ to $100,000
for charitable organizations (but remains at
$25,000 for foundations)

Expanded anti-avoidance provisions stated to
achieve the following

— Extend existing anti-avoidancerulesto
situationswhereit can reasonably be
considered that purpose of a transaction
wasto unduly delay or avoid application of
DQ

— Toensureamountstransferred between
non-arm'’slength charitieswill be used to
satisfy the DQ of only one charity

8

Specific of anti-avoidance provisions

— A charity entersinto atransaction and it
may reasonably be considered that a
purpose of the transaction isto avoid or
unduly delay expenditureson charitable
activities
= “Transaction” includes giftsto other
charities

= May begroundsfor revocation

= 110% penalty of expenditure delayed or
avoided can be imposed

= Wheregift to another charity - both
charitiesarejointly and severally, or
solitarily, liablefor the penalty

9
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— Thefair market value of property received
from non-arm'’slength charity will need to
be expended by end of the next taxation
year (in addition to its 3.5% DQ)
= Unlessthetransferor charity electsthat
gift will not count toward satisfying its
own 3.5% DQ (“designated gift”)

= Otherwise may be grounds for
revocation

= 110% penalty of fmv of the property
that exceeds the amount expended can
be imposed

10

» CRA will be given discretion to exclude
accumulated property from 3.5% DQ
CRA hasdiscretion to allow charitiesto
accumulate property for a particular
purpose, such as a building project
— Currently, property accumulated (and
income ear ned) with CRA approval is
deemed to have been spent on charitable
activities
+ Changeseffectivefor fiscal yearsthat end on or
after March 4, 2010
» Financewill monitor effectivenessof CRA’s
Fundraising Guidance and take action if needed
to ensureits stated objectives are achieved

11

d) Implications Of New DQ Rules
*  Welcomed change
« Simplicity of DQ calculation

« Easesadministrative burden for charities
(especially small and rural charities)

~

* No need to spend scarce resources allocating
expenses between charitable vs administrative
expensesfor 80% DQ

* Increase of $100,000 threshold for charitable
organizations allows them greater ability to
maintain reservesto deal with contingencies

12
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* Need to use“designated gift” option with
transfer s between non-armslength charities
in order to avoid immediate disbur sement
reguirement for recipient charity

*  What to do with existing endowment funds,
long-term giftsand ten-year gifts?

— Questions
= Can capital be encroached?
= Still need totrack 10-year period?
= Still need to track hold period?

— Need toreview all existing gift agreements
and trust provisionsin thisregard

13

— Whether can encroach will depend on

language of agreement

= Does agreement permit encroachment
of capital or expenditure of income
only?

= Doeslanguage specifically allow
encroachment up to capital gains pool?

= May need cyprescourt order tovary
terms
o |f termsimpractical or impossible
o eg. Ontario—section 13 order under

Charities Accounting Act

14

* New gifts

— No need to struggle with structuring long-
term giftsor endowment fundsto comply
with complex ITA languagerelated to
enduring property

— Thereisnow flexibility in structuring new
gifts—can focus on balancing:

= Donor desirefor long-term financial
stability for the charity

= Need for flexibility to meet changing
economic conditions

15
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— Encroachment
= Ability to encroach capital ?
= Discusswith donor under what
circumstances
— Income and capital
= Possibly removereferenceto income and
capital
= Might usetotal return investment and
payout strategy instead

— Length of hold period
= 10year isnolonger a“magic number”
= Discusswith donor appropriatelength

= May be“longterm” rather than
“per petual”

16

2. July 2010 Draft Amendments

* OnJuly 16, 2010, Finance released draft
legislative proposalsto implement
outstanding income tax technical measures
(the*July 2010 Amendments’)

* Included within the July 2010 Amendments
are proposed changesthat will substantially
impact the oper ations of registered charities
in Canada, including changesto the definition
of “gift,” split-receipting, designation of
charitable organizations and public
foundations, revocation of charitable
registrations, etc.

17

* Many of the proposed changesincluded in the
July 2010 Amendmentswerefirst introduced
by Finance on December 20, 2002 and in
numer ous amendments since then

» Although these proposed changes have yet to
be enacted into law, many have alr eady been
implemented by Canada Revenue Agency in
their administrative policies

« thefollowingisalist of some of the key
amendmentsrelating to charitiesin the July
2010 Amendments:

18
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— Thesplit-receipting rules allows a donor to
receive a limited advantagein respect of a
gift having been made with only the
“eligibleamount” of a gift to bereceipted

— Thebroad definition of “advantage”
reducesthe eligible amount of a charitable
receipt wherethe donor received an
advantage

— Thecomplicated rulesto curtail abusive
donation tax shelter schemes on deemed
fair market value may result in reduction
of the eligible amount on charitable
receiptsfor gifts

19

— Thenew definitionsfor charitable
organization and public foundation would
replace the contribution test with the control
test, i.e. permitting a charity to receive
contributions of morethan 50% of its capital
from adonor, provided that the donor does
not control the charity or represent more
than 50% of the directorsand trustees of the
charity

— Giftsmade by a charity to a non qualified
donee would become cause for revocation of
the charity’s status

20

3. Bill C-470, Private Members' Bill

» Bill C-470 would give CRA thediscretion to
revoke charitable status of a charity when it
pays a single executive or employee annual
compensation over $250,000.00

« Bill C-470 would also allow CRA to publish
name, job title and annual compensation of each
of a charity’sfive highest paid employees and
executives

» |If passed, will be effective 2011 onward

» Received second reading, now going to Finance
Committeein Fall 2010

21
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C. RECENT PUBLICATIONSFROM CRA

1. Fundraising Guidance

» From the media’s per spective thisisa number one
complianceissuefor charities

» With repeal of 80/20 DQ, emphasiswill now be on
fundraising expenses

»  Whilethe CRA acceptsthat charities can have
fundraising costs, its expectation isthat these
expenses be reasonable and proportionateto the
charitable activity being conducted

22

» CPS-028, Fundraising by Registered Charities
(“Guidance”) available at http:/iwww.cra-
arc.gc.ca/chrts-gvng/chrts/pley/cps/cps-028-eng.html
— The Guidancewasreleased in June 2009
but is still not widely under stood by
charities

— The Guidance focuses on the calculation of
fundraising ratio, i.e. theratio of
fundraising costs compared to fundraising
revenueon an annual basis

— Theratiowill placea charity in 1 of 3
categories

23

= Under 35%: Unlikely to generate
guestions or concernsby CRA

= 35% to 70%: CRA will examinethe
averageratio over recent yearsto
determineif thereisatrend of high
fundraising costsrequiring a more
detailed assessment of expenditures

= Above 70%: Thiswill raise concerns
with CRA and the charity must be able
to provide an explanation and rationale
for thislevel of expenditure, otherwiseit
will not be acceptable

24
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— Seven best practiceindicatorsthat will
decreasetherisk of CRA finding
unacceptable fundraising

1. Prudent planning processes

. Appropriate procurement processes

2
3. Good staffing processes
4

. Ongoing management and supervision
of fundraising practice

25

5. Adequate evaluation processes

6. Use made of volunteer time and
volunteered servicesor resources

7. Disclosure of fundraising costs,
revenues and practice

* Seealso Office of the Public Guardian and
Trustee, Charitable Fundraising: Tipsfor

Directors and Trustees
http://www.attor neygener al .jus.gov.on.ca/english/fam
ily/pgt/char bullet/bulletin-8.asp

26

2. CRA ProvidesInstruction on Avoiding I mproper
Receipting
* On December 21, 2009, CRA released Registered
Charities Newsletter No. 33, which provides
education on receipting
* Improper receipting occurswhen areceipt is
issued which violatesthe I TA, which can include:
— Issuing areceipt with inaccurate or missing
information
— lIssuing areceipt for atransaction that does not
qualify asa gift
— Issuing areceipt on behalf of another
organization
— Issuing areceipt for an inflated amount

27
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3. CRA Guidance: Upholding Human Rights
and Charitable Registration

+ OnMay 17, 2010, CRA released Upholding
Human Rights and Charitable Registration
(“Guidance”) available at http://www.cra-
arc.ge.ca/chrts-gvng/chrtg/pley/cgd/hmn-r ghts-
eng.html

» According to the Guidance, “upholding
human rights’ refersto activitiesthat seek to
encour age, support, and uphold human rights
that have been secured by law, internationally
or domestically, such asthe Canadian Charter
of Rights and Freedoms, or U.N. Conventions

28

» It doesnot include advocating for the
establishment of new legal rights

» The Guidanceindicatesthat CRA recognizes
that the protection of human rights can
further all four heads of charity

* Human rights charities often work outside
existing legal and poalitical structuresbut must
ensurethat their purposes are not political in
nature, which isnot charitable, e.g. to
investigate and report violations of specified
human rightsinstrumentsisnot political in
nature

29

* However, it would be unacceptable to focus on
oneparticular country and pressureits
legislature or government to sign an
international human rights convention

» Guidance adds additional information with
respect to political activities and anti-
terrorism issues, aswell as, helpful Appendix
containing questions and answersfor both
applicants and registered charitiesthat wish
to pursue charitable purposesthat “uphold
human rights’

30
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4. CRA Guidanceon Charities Carrying on
Activities Outside Canada

» July 8, 2010, CRA released Guidance entitled
Canadian Registered Charities Carrying on
Activities Outside of Canada (“ Guidance”)
available at http://www.cra-ar c.gc.ca/chrts-
gvng/chrts/pley/cgd/tsd-cnd-eng.html

« Updates and replacesthe previous CRA
publication on foreign activities entitled
Registered Charities: Operating Outside Canada
RC4106 and Registered Charities Newsletter
No. 20

31

« Two meansavailable under the ITA by which
aregistered charity can pursueits charitable
pur poses

a) Thecharity can make giftsto qualified
donees (generally other registered
charities)

b) Thecharity can carry out itsown
charitable activities, which in turn would
requirethat the charity must control all of
itsactivitiesand resources (referred to as
the “own activitiestest”)

32

* Thekey consideration that a charity must have
when carrying on activities abroad iswhether it
meetsthe “own activities’ test

« Defined in the Guidance as activities

“which are directly under the charity’s control
and supervision, and for which it can account for
any funds expended.”

» Charitiescannot act as a passive funding body
or conduit for a non-qualified donee

33
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* Onepart of the"own activities’ test isthe
control and direction that the charity
exer cises over itsresources

« A charity should always have an agreement in
place with any intermediariesthat it works
with

* In some cases, the agreement may only
require a verbal discussion, while other
situationswill call for all six measur es of
control recommended by CRA

34

» Six “measuresof control” to assist in meeting
the“own activitiestest”

a) Written agreements

b) Description of activities

¢) Monitoring and supervision

d) Ongoinginstruction

€) Segregated funds (if agency)

f) Periodictransfers

35

« Additional issues addressed by Guidance

— Compliance with local laws

— Activitiesthat put peopleat risk

— Disclosure of names of recipients

— Anti-terrorism considerations

— Foreign activities and the disbur sement
quota

— CRA treatment of funding from CIDA

36
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5. Government of Canada Matching Fundsfor
Pakistan Relief

* For every dollar donated to relief effortsin
Pakistan by individual Canadiansto registered
Canadian charities between August 2 and
October 3, 2010, the Gover nment of Canada
will donate one dollar to the Pakistan Floods
Relief Fund with CIDA

» CIDA will allocate the matching fundsreceived
from the Government of Canadato Canadian
and international humanitarian and
development organizationsthat benefit the
people in Pakistan most affected by the floods

37

* Charitiesmust report their eligible donationsto
CIDA by no later than October 18, 2010

* Tobeéeligiblethe donation must be:
— Monetary, up to $100,000

— Madeby an individual Canadian

— Madeto aregistered Canadian charity that is
receiving donationsin response to the July-
August 2010 flooding in Pakistan

— Specifically earmarked by such organizations
for the purpose of responding to the floods

— Made between August 2 and October 3, 2010

38

D. CORPORATE UPDATE

1. New Canada Not-For-Profit Corporations Act
(CNCA)

» Received Royal Assent June 23, 2009

» Not yet proclaimed in force—current estimateis
sometimein 2011

» Draft regulationsreleased by Industry Canada
on June 25, 2010 for public consultation, the
stated deadline to submit commentsis October
1, 2010

« Modeled on the CBCA

39
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« Simplified process of incorporation

» A corporation hasthe capacity and rights of a
natural person

» Concept of a corporation’s activities being ultra
vires now eliminated once and for all

» Objective standard of care

» Duediligence defence now available

« Enhanced member’srights

40

« Enhanced member’sremedies

» Special exemption from remediesfor religious
corporations

* Introduces concept of soliciting and non-
soliciting cor porations

» All existing CCA corporationswill be required
to continue under the new Act within 3 years of
it cominginto force (or face possibility of
dissolution)

41

2. New Ontario Not-For-Profit Corporations Act
(ONCA)

« On May 17, 2010, Bill 65, The Ontario Not-for-
profit Corporations Act (“ONCA” or the“Bill")
received Second Reading

e Inearly September 2010 the Bill underwent
some changes asit passed through the committee
stage

» Itisexpected that the Bill will pass Third
Reading in the Ontario Legisaturein the
coming weeks

* Incorporation as of right

» Capacity, rightsand power s of a natural person

42
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e Minimum of 3 directors

« Exofficio directors permitted

* Objective standard of care

» Public benefit corporation is concept similar
to soliciting corporation in CNCA

» Definition of “charitable corporation” isnow
common law definition

» For existing non share capital corporations
oncethe Act isenacted therewill be a period
of up to 3yearsto continue

43

E. ANTI-TERRORISM LAW UPDATE
1. Bill C-17: Combating Terrorism Act

« Bill C-17 Combating Terrorism Act received
first reading in House of Commons April 23,
2010, awaiting second reading

« Bill C-17 proposesto reintroduce Criminal
Code provisionsrelating to investigative
hearings and recognizance which first came
into forcewith Bill C-36 Anti Terrorism Act
Dec 2001 but had expired on March 1, 2007

44

» Bill C-17 will contain sunset provision
effective on 5™ anniversary date

» Providesfor investigative hearings, ability to
compel individualsto attend before judge for
hearing if person may have information about
aterrorism offence

« Preventative detention: if belief that terrorist
act will becarried out

» Introduction of Bill showstrend by Federal
Government to revert to more draconian
provisionsoriginally contained in 2001 Anti-
Terrorism Act

45
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2. Report of the Air IndiaInquiry —Terrorist
Financing

« Thefinal report of the Air Indialnquiry was
released on June 17, 2010

« Sdected findingsregarding terrorist financing
lawsinclude the following:

— Neither FINTRAC nor CRA are
sufficiently incor porated into the flow of
intelligence to maximize attempts at
detecting terrorist financing

46

— Thelack of prosecutionsindicatesa
possible lack of “significant success’

— Terroristscan use charitiesand NPO’sasa
way tofinancetheir activitiesalthough it is
not possible to state how many registered
Canadian charities have been involved in
terrorist financing

— CRA hasreported that a significant
number of charitiesrelated toterrorism
have been denied registration —these
denials are based on traditional CRA
powersand not new power s from the anti-

terrorism legislation
47

— CRA hasbeen making use of itsintermediate
sanctions, which include monetary penalties
and suspension of registration

— Charity statusis more difficult to obtain due
tothe new terrorist financing requirements

— Measuresto defeat the use of charitiesfor
terrorist financing should not unnecessarily
impede the valuable activities of legitimate
organizations

— Thework of honest charities should not be
hindered by unrealistic guidelinesor best
practices

48
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F. ONTARIO LEGISLATIVE UPDATE
1. Bill 212: Good Government Act

« On December 15, 2009, the Good Government
Act, 2009 (“the Act”) received Royal Assent

* TheAct contains significant reformsof the
charitable sector in the province of Ontario

— TheAct repealsthe Charitable Gifts Act,
which had limited the ability of charitiesin
Ontarioto own no morethan a 10% interest
in abusiness

49

— TheAct also amended the Charities
Accounting Act

= Expandspower of the Ontario Public
Guardian and Trustee (*OPGT”) to require
documents and makeinquirieswherea
trustee holds a substantial interest in an
entity (i.e. morethan 20%)

= New section 8 providesthat a person who
holdsan interest in real or personal property
for a charitable purpose must use the
property for the charitable purpose (old
section 8 permitted OPGT to vest real
property in itsnameif the property had not
been used for charitable purposeswithin 3
years)

50

— Accumulations Act amended to the effect
that the common law and statutory rules
regarding accumulationsdo not and are
deemed to have never been applied to a
charitable purpose trust

— Religious Organizations' Lands Act
amended so that the 40 year term limit for
which areligious organization may lease
land isrepealed

51
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2. Bill 168: The Occupational Health and Safety
Amendment Act

» The Occupational Health and Safety
Amendment Act, (Violence and Harassment in
the Workplace), 2009 came into force on June
15, 2010

* Thelegidation designates workplace violence
and harassment as occupational health and
safety hazardsunder the OHSA

» establishes new obligationsfor employerswith
respect to wor kplace violence and harassment
prevention

52

» Thenew legidation will require employersto:

— Develop and communicate workplace
violence and harassment prevention
policiesand programsto workers

— Assesstherisks of workplace violence, and
take reasonable precautionsto protect
workersfrom possible domestic violencein
the workplace

— Allow workersto remove themselves from
harmful situationsif they have reason to
believe that they areat risk of imminent
danger dueto workplace violence

53

3. Land Transfer Tax Amendments Affecting
Charities

» 2010 Ontario Budget proposesregulatory
amendmentsto Ontario Land Transfer Tax Act
to exempt certain transfersof land to
registered charitiesfrom provincial land
transfer tax

« Will facilitate reor ganizations of charities that
might have been subject to land transfer tax if
there was an assumption of debt

54
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« Transfersof land after March 25, 2010 from
trusteesto a non share capital corporation or
between two non share capital corporationswill
be eligible for exemption if :

— Thenon share capital corporation will be
continuing the same charitable purposes for
the same members

— No consideration is paid other than the
assumption of any existing liabilities
registered on theland

« March 26, 2010 Ontario Minister of Revenue
released policy stating that LTT must be paid
until new regulation isfiled

55

G. RECENT CASE LAW AFFECTING
CHARITIES

1. Christian Horizons Decision

* TheChristian Horizons (2010 ONSC 2105)
decision in May 2010 by the Ontario
Divisional Court provides churches and
religious organizations with insight into how
to carefully plan, document and implement
employee lifestyle statements where such
statements are on their face contrary to the
Human Rights Code

56

» The Christian Horizons decision affirmed that in
order for achurch or religious organization to
claim the benefit of the s.24(1)(a)exemption with
regard to alifestyle statement that is contrary to
the Code, the church or religious organization
must provethat:

1. Itisareligiousorganization

2. Itisprimarily engaged in serving theinterests of
peopleidentified by their creed and employsonly
people similarly identified

3. Therestriction in employment to persons similarly
identified by creed isareasonable and bona fide
qualification because of the natur e of the employment
(“BFOQ requirement”)

4. TheCourt also found that in any event there was
evidence of a“poisoned work environment”

57
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How can a church or religious organization meet
thetestsarticulated in Christian Horizons?

— Isit areligious organization?
= Most churchesor religious organizations

should beableto easily meet thiselement if

they have carefully drafted their
constitutional documentsto reflect their
faith and practice as discussed above

= Churchesand religious organizations

should ensurethat they have clear religious

purposes stated in their objects, aswell as
consider incorporating their statement of

faith into their governing documents, where

applicable

58
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— Istheorganization primarily engaged in
serving the interests of people identified by
their creed and employs only people similarly
identified?
= Thedecision recognizesthat churchesand
religious organizations serve theinterests
of their memberswhenever they
undertake activitiesthat further their
religious pur poses

= Churchesand religious organizations can
thereforerely on the decision to continue
to perform social servicesand still be
consider ed religious organizations

59

— Aretherestrictionsin employment to persons

similarly identified by creed areasonable and

bona fide qualification because of the nature of

the employment (“BFOQ reguirement”)?

= Churchesand religious organizations must be

careful not to assume that because they are
religiousin naturethat arequirement to

adhereto adoctrinal statement for employees

will qualify asa BFOQ requirement

= Theonuswill beon the church or religious
organization as employer to establish the
BFOQ requirement

60
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— Istherea* Poisoned Work Environment?

= TheChristian Horizons decision provides
little guidance asto what constitutesa
“poisoned work environment” and
whether thetest is objective, subjective or
has elements of both

= Therefore, churchesand religious
organizations should keep in mind that
satisfying all the elements of the statutory
exemption under s. 24(1)(a) will not
necessarily protect them if they arefound
to have created a “ poisoned work
environment.”

61

2. Bentley v. Anglican Synod of the Diocese of
New Westminster, 2009 BCSC 1608 (Nov 25,
2009)

* B.C. Supreme Court ruled that the properties of
four incorporated parishes, which had voted to
leave the Anglican Church of Canada, remain
within the Anglican Diocese of New Westminster

* Ruling held that the Bishop had nojurisdiction to
appoint or dismisstrustees of the parish
cor porations, and that they arerequired to
exer cisetheir authority in accor dance with their
incorporating Act, aswell asthe Constitution,
Canons, Rulesand Regulations of the Diocese

62

» Thecourt based itsdecision on the statute
under which the parisheswer e incor por ated

» Court held that “ A parish doesnot have
authority to unilaterally leave the Diocese,
and it isconsequently ultra viresfor it to pass
aresolution purporting to do so”

« “Additionally, while parish corporations may
hold titleto real property, the effect of the Act
isthat property effectively remainswithin the
Diocese unless the Executive Committee and
Bishop agreeto mortgage, sell or otherwise
dispose of it”

63
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3. Innovative Gifting Inc. (1Gl) v. House Of Good
Shepherd Et Al.

» In matters concerning charities, the court will
interveneto protect public interest

* Inthiscaseafundraiser (IGl) charged
exor bitant commissions and misrepresented
legality of fundraising activities

» Arrangement wasthat if sharesand cash
gifted, 40% commission to be paid, but if cash
gifted then commission would be 90%

» Court ordered fundraiser to pay back
commissionsit received from four charities
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4. Ontario Society for the Prevention of Cruelty to
Animalsv. Toronto Humane Society, 2010
ONSC 2182 (April 13, 2010)

» Affirmsthat directorsof charitable
organizations have fiduciary dutiestoward the
charity

» Also emphasizesthat with these enhanced
duties comes an enhanced power of the courts
to monitor and regulate charities

« Thisauthority extends so far asto providethe
court with the authority to order the
destruction of charitable property
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