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A.OVERVIEW OF TOPICS

*  Why be Concer ned about Human Rights
| ssues?

e Human RightsIssues and Same-sex Marriage
* Human RightsIssues and Use of Facilities

* Human RightslIssuesand Lifestyle Statements
» Possible Use of Multiple Corporate Structures

B. INTRODUCTORY COMMENTS

* Thepurpose of this presentation isto provide
comments on how churches and religious
organizations can respond to legal developments
with respect to same-sex marriage, facility use
policies, aswell aslifestyle statements

» SeeChurch Law Bulletins#1, #7, #8, #12, #16, #22
and #29 at www.churchlaw.ca for more details

« Duetotheconstantly evolving state of thelaw in
these ar eas, the commentsthat follow are by
necessity fluid in nature and subject to change
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C.WHY BE CONCERNED ABOUT HUMAN
RIGHTSISSUES?

» Directorsof registered charities, and
consequently, churches and religious
organizations, have a fiduciary duty to protect
their charitable assetsin the event of such claims

— Caselaw hasaffirmed that charities and non-
profitsarenot immune from liability solely
because of their non-profit or charitable
status: see Supreme Court of Canada
decisions of Bazley v. Currey and John Doe v.
Bennett

— TheOntario Court of Appeal in the
Christian Brothers decision held that all
assets of a charity, whether beneficially
owned or held asa special purpose
charitabletrust, are available to satisfy the
claimsof tort victims upon the winding-up
of acharity

— Therefore, the leader ship of a church or
religious organization must be proactivein
identifying theriskswith respect to
potential human rights claims

D. HUMAN RIGHTSISSUES AND SAME-SEX
MARRIAGE

» Background

— Inthesummer of 2003, thefederal
government confirmed it would not appeal
the decisions of the B.C., Ontario and
Quebec courtson same sex marriage

— Proposed Civil Marriage Act was prepared
by the federal government and referred to
the Supreme Court

www.carters.@ www.charitylaw.@




CARTERS ca

Inthe Marriage Reference, SCC found that

— Section 1 of the proposed Civil Marriage
Act extending civil marriage to same-sex
coupleswas constitutional and itsvery
purpose flows from the Charter of Rights
and Freedoms

— TheCharter of Rights and Freedoms also
protectsreligious officialsfrom being
compelled to perform marriages between
two persons of the same sex if it is
contrary to their religious beliefs

7
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New Federal Legislation (Bill C-38) Civil

Marriage Act

— Bill C-38received Royal Assent on July 19,
2005

— Very similar to proposed Civil Marriage Act
that wasreferred to SCC with some
exceptions:
= Very extensive preamble explaining

pur pose of legidation

= Last minuteamendmentsto Civil
Marriage Act offers some
exemptions:

3.1For greater certainty, no person or
organization shall be deprived of any
benefit, or be subject to any obligation or
sanction, ... solely by reason of their
exercise, in respect of marriage between
per sons of the same sex, of the freedom of
conscience and religion ...or the expression
of their beliefsin respect of marriage asthe
union of aman and woman to the exclusion
of all other s based on that guar anteed
freedom.

WwWw.ca rters.@
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— Section 149.1 of theIncome Tax Act is
amended by adding the following:

= ..aregistered charity with stated purposes that
include the advancement of religion shall not
haveitsregistration revoked or be subject to
any other penalty... solely becauseit ...
exercises, in relation to marriage between
per sons of the same sex, the freedom of
conscience and religion guaranteed under the
Canadian Charter of Rights and Freedoms.

10

* Ontario’s Spousal Relationship Amendment Act,
2005 added the following exemption to the
Ontario Human Rights Code (“the Code”):

18.1 (1) Therightsunder Part | to equal treatment with
respect to services and facilitiesarenot infringed where
a person registered under section 20 of the Marriage Act
(Ontario) refusesto solemnize a marriage, to allow a
sacred placeto be used for solemnizing amarriage or

for an event related to the solemnization of a marriage,
or to otherwise assist in the solemnization of a marriage,
if to solemnize the marriage, allow the sacred placeto be
used or otherwise assist would be contrary to,

(a) the person’sreligiousbeliefs; or

(b) thedoctrines, rites, usagesor customs of the
religious body to which the per son belongs

11

» Also added new exemptionsto Marriage Act
(Ontario):

20 (6) A person registered under this section isnot
required to solemnize a marriage, to allow a sacred
placeto be used for solemnizing amarriage or for an
event related to the solemnization of amarriage, or to
otherwise assist in the solemnization of amarriage, if to
do so would be contrary to,

(a) theperson’sreligiousbeliefs; or

(b) thedoctrines, rites, usagesor customs of the
religious body to which the per son

belongs.

» Definition
20 (7) In subsection (6)," sacred place” includes a place
of worship and any ancillary or accessory facilities.

12
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e A *“person registered under the Marriage Act” is
defined asfollows:
20 (3) No person shall beregistered unlessit appearstothe
Minister,

(a) that the person hasbeen ordained or appointed
according to therites and usages of thereligious
body to which he or she belongs, or is, by therules of
that religious body, deemed ordained or appointed;
(b) that the person isduly recognized by the
religiousbody... asentitled to solemnize marriage;

(c) that thereligiousbody ... is permanently established
both asto the continuity of its existence and asto its
ritesand ceremonies; and

(d) that the person isresident in Ontario or has hisor
her parish or pastoral chargein wholeor in part in
Ontario;

13

E. HOW CAN CHURCHESAND RELIGIOUS
ORGANIZATIONS PREVENT COMPLAINTS
RELATED TO SAME-SEX MARRIAGE?

1. Thelmportance of Constitutional Documents

a) Thelegal nature of churchesand religious
organizations

— Churchesand other religious organizationsare
avoluntary association of personswho come
together for a collective purpose asreflected in
their respective gover ning agreement, namely
their constitution

— A church or religious organization's
constitution isa civil law document that can
only reflect church law if it ismade a part of
the church constil'aution

b

~

The need for churches and religious
organizationsto clearly articulate their
identity and beliefsthrough a constitution

— Sinceachurch or religious organization is
nothing mor e than what the individuals
forming it decideit to be, it is essential to
clearly state what they believe and, where
possible, relate those beliefsto Scripture

— If thechurch or religious organization failsto
articulate what it isand what it believes, it will
be left up to the courtsto determine

— Thechurch or religious organization may then
be left more vulnerableto challenge under the
provincial human rightslegislation

15
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— In Ontario, achurch or religious
organization can articulate what it believes
and practices and can avail itself of
subsection 18.1(1) of the Code

— For unincorporated chur ches, a constitution
isusually a single document

— For incorporated churchesand religious
organizations, the constitution consists of:
= Letterspatent
= General operating by-law
= Policy statements

— Inorder to protect the charitable status of
the church or religious organization under
the Income Tax Act, it is essential to ensure
that the charitable purpose of the church or
religious organization includes
“advancement of religion”

16
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2. Possible Options Regarding Specific
Constitutional Documents

¢ Inlight of changesin thelaw, churchesand
religious organizations can take the following
stepsto avoid human rights complaints

a) Statement of Faith

— A statement of faith should alwaysbe part of
the constitution of a church or religious
organization

— Scriptureisopen to differing interpretations.
A moreliteral and/or orthodox inter pretation
would likely be more consistent with a position
not in support of same-sex marriage

17

— |If applicable, the church or religious
organization’s statement of faith should
reflect it’stheological belief in aliteral
and/or orthodox interpretation of Scripture

— General Scriptural passages such asthose
contained in the Apostle’'s Creed can be
inserted in the statement of faith

— However, Scriptural passagesthat may be
construed as promoting hatred against an
identifiable group may leave the church or
religious or ganization open to civil and even
criminal liability

18
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b) Charitable Objects

— Thechurch or religious organization’s
charitable objectsare set out in itsletters
patent and should clearly indicate a
religious pur pose with references, where
possible, to Scripture, i.e. “ propagating
the Gospel of Jesus Christ”

— Thecharitable objects should also make
reference to upholding the church or
religious or ganizations statement of faith,
where applicable

19
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¢) General Operating By-law
— Thegeneral operating by-law should define
member ship
— Conditionsfor membership could include:
= Adherenceto the church or religious
organization’s constitution and its
statement of faith
= Memberswould be subject to the
authority of the church or religious
organization
= A requirement to sign a membership
statement by a member indicating they
agree to comply with the church
congtitution and its statement of faith

20

— Individualsinvolved in or leading ministries
or programs, aswell askey employees,
could collectively berequired to be
members

— Theby-law should also have a provision
authorizing the directorsto implement
operating policiesfor the church or
religious organization, together with an
effective discipline procedure

d) Policy Statements

— Policy statements can be of assistancein
articulating a practical manifestation of the
church or religious organizations beliefs

21
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— Churchesand religious organizations should
ensuretheir policy statements make
reference to being applied in accordance
with their statement of faith, where
applicable

— Examples of thetypes of policy statementsa
church or religious organization might
adopt with regard to same-sex marriage are
apolicy on marriageincluding the
following, where applicable:

22

= |f the church or religious organization does
not support same-sex marriagein
accordance with a literal and/or orthodox
interpretation of Scriptures, the policy
should contain a statement recognizing
marriage as a holy sacrament and defining
marriage as being between one man and
onewoman in accordance with its
statement of faith

= Clergy should berequired to subscribeto
the church or religious organization’'s
constitution, including its statement of faith

= Marriage can only be solemnized by clergy
of thelocal church or other clergy approved
by the church who have subscribed to the
statement of faith and constitution of the
church or religious organization
23

3. Education of clergy concerning their legal rights

¢ It would be prudent for local churchesand
religious organizations and/or denominationsto
educate the clergy of their legal rightsin relation to
the fulfillment of their ministerial duties and the
operations of the church or religious or ganization
asawhole

¢ TheCivil Marriage Act (Canada) recognizesthe
right to freedom of conscience and freedom of
religion but cannot provide specific exemptionsfor
clergy from having to perform same-sex marriages
contrary to their beliefsasthisisthe purview of the
provinces

« Itisthereforeimportant for local churchesand/or
denominationsto provide education to both clergy
and church or religious organization

24
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F. HUMAN RIGHTSISSUES AND USE OF
FACILITIES

* Churchesand religious or ganizations often
receiverequeststo usetheir facilitiesfrom awide
variety of groups, including other charitable and
non-profit organizations, businesses and
individuals

— Examplesinclude sports clubs, self-help groups
(substance abuse), day care centers, theatre
groups, music schools, concert promoters,
wedding parties, etc

— Thismay often make a great deal of financial
sense wher e the property is under utilized

25

* Hosting eventsthat will attract individualsto
their premises may also help raise awar eness of
the church or religious organization’s presence
within the community

« However, permitting third partiesto usethe
facilities of a church or religious or ganization
may expose the or ganization to substantial risk
of liability from a human rights complaint

» A facility use policy or agreement should be one
component of a proactive risk management
strategy for a church or religious organization

26

e Churchesand religious organizations face
potential liability under human rights
legislation where a claim may befiled against
the church or religious organization with the
Human Rights Tribunal of Ontario

— Seefor example the British Columbia
Human Rights Tribunal decision of Smith
and Chymyshyn v. Knights of Columbus and
others, 2005 BCHRT 544

27
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— InOntario, section 18 of the Code
enables church and religious
organizationsto restrict the use of their
facilitiesto their member ship

— TheKnightsof Columbuswereunableto
rely on the concor dant exemption in
British Columbia legislation because they
rented their facility to individuals outside
of their member ship, i.e. to the general
public

28

» TheMarriage Act (Ontario) extends the exemption
for religious officials noted earlier to “any event
related to the solemnization of amarriage,” which
presumably would include a wedding r eception

e Courtsand tribunalswill be left to interpret what
part of the lands and buildings of a church or
religious organization will beincluded as
“ancillary and accessory facilities’, aswell as
what eventswill be considered to be “related to
the solemnization of marriage.”

e TheMarriage Act (Ontario) only provides
protection to churches and religious or ganizations
wheretheir “sacred places’ arebeing rented out
to or provided for purposes associated with the
solemnization of marriage

+ Doesnot include other uses, such asachoir
competition or music recitals
29

* Permitting use of facilitiesto external third
party usersi.e. outside of member ship may
expose the church or religious organization to
human rights complaints

* Inrentingtheir facilities, churchesand religious
organizations need to decide if there are any
activitiesthey will not permit which are subject
to human rights considerations

e Inrentingto third party individuals outside of
member ship, the church or religious
organization may not be able to distinguish on
the basis of individual characteristicsi.e. under
the human rightslegislation
— i.e,race, religion, sex, sexual orientation, etc.

30

www.carters.@ www.charitylaw.@




CA];QERSCB, TerranceS. Carter, B.A,,LL.B.O

G. WHAT CAN CHURCHESOR RELIGIOUS
ORGANIZATIONS DO IN RESPONSE?

1. Facility Use Policies
» Thefacilities of a church or religious organization
arethereto help it achieveits charitable purposes
* Thesepurposes can beincluded in a policy, to
inform potential usersabout why the facilities
exist
— Facility use policy statements can be of
assistancein articulating a practical
manifestation of a church or religious
organization’s beliefs

31

» Facility use policy statements must be prepared in
amanner that isconsistent with applicable human
rightslegislation

» Thefacility use policy should prohibit any
activitiesthat represent an unreasonablerisk or
harm

» For church and religious organizations, a facility
use policy may providefor thefollowing:

— Restricting use of facilitiesto programs and/or
membersand for charitable purposes which
are consistent with the statement of faith and
constitution

— Thiswill strengthen ability to refuse requests

for undesirable uses of the property
32

e Churchesand religious organizations should
ensurethat their facility use policy isenfor ced
in a consistent manner, otherwise the following
may occur:

— Thechurch or religious organization may
waiveits ability to enforce

— Thechurch or religious organization may be
vulnerableto allegations of discrimination
for inconsistency in enfor cement

33
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« Thepolicy may outlinetherefusal torent
facilities or cancellation of use based on a
number of reasons, including:

— Unsatisfactory prior use

— Non-payment of fees

— Proposed activity does not further charitable
objectsof the church or religious
organization

— Termsof facility use agreement not met or
complied with

34

* What should go into thefacility use policy?
A statement outlining the prioritization of
uses of facilities

— Facility use could be prioritized asfollows:
ministry related activities, followed by
wedding receptions, with external use
activitiesbeing last in priority, where
applicable

— Any restrictionson activities need to be
clearly stated in the policy

— Theactivitiesidentified by the charitable
activities should have priority over any
rentalsto third parties

35

2. Facility Use Agreement

» A facility use agreement isa contract that
establishesterms of usagefor activitiesor
events by third party individuals,
organizationsor businesses using a church or
religious organization’sfacilities

* Theagreement can serve as evidence of due
diligence by the church or religious
organization to protect and ensure proper
usage of a church’sor religious organization’s
property and resources in accordance with its
charitable purposes

36
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H.HUMAN RIGHTSISSUESAND LIFESTYLE
STATEMENTS

e Therecent Christian Horizons (2010 ONSC
2105) decision by the Ontario Divisional
Court provides churches and religious
organizationswith insight into how to
car efully plan, document and implement
employee lifestyle statements wher e such
statements are on their face be contrary to
the Code

37

* Therelevant provisions of the Code with respect
to employment are:

— s.5(1) Every person hasaright to equal
treatment with respect to employment without
discrimination because of race, ancestry, place
of origin, colour, ethnic origin, citizenship,
creed, sex, sexual orientation, age, record of
offences, marital status, family statusor
disability

e TheOntario Human Rights Commission takesthe
position that the phrase “ equal treatment with
respect to employment” can be inter preted to
protect anyonein awork-like context, therefore

this provision can also apply to volunteers
38

» The Christian Horizons decision affirmed that in
order for achurch or religious organization to
claim the benefit of the s.24(1)(a)exemption with
regard to alifestyle statement that is contrary to
the Code, the church or religious organization
must provethat:

1. Itisareligiousorganization

2. Itisprimarily engaged in serving theinterests of
peopleidentified by their creed and employsonly
people similarly identified

3. Therestriction in employment to persons similarly
identified by creed isareasonable and bona fide
qualification because of the natur e of the employment
(“BFOQ requirement”)

e TheCourt found that in any event there was
evidence of a“poisoned work environment”

39
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. Isit areligiousorganization?

HOW CAN A CHURCH OR RELIGIOUS
ORGANIZATION MEET THE TESTS
ARTICULATED IN CHRISTIAN HORIZONS?

Both the Tribunal and Divisional Court readily

concluded that Christian Horizonswas a religious

organization on the basis of the following indicia:

— Membersof Christian Horizons have been
Christianswho wished tojoin a Christian
organization.

— Thedoctrinal statement of Christian Horizons
has been a core document since itsinception
and itsmembers and employeesare required to
sign it and it isincorporated into its
constitution and by-laws

40
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— Réligious observances and practices“ permeate
all formal activities of the organization,”
including directors’ and members meetings
and dedication servicesfor new programs

M ost churchesor religious organizations should
be ableto easily meet this element if they have
carefully drafted their constitutional documentsto
reflect their faith and practice as discussed above

Churches and religious or ganizations should
ensure that they have clear religious purposes
stated in their objects, aswell asconsider
incorporating their statement of faith into their
gover ning documents, where applicable

41

2.

Isthe organization primarily engaged in serving
theinterests of peopleidentified by their creed
and employsonly people similarly identified?
In Christian Horizons, the Court determined
that the correct approach to the second element
of section 24 (1)(a) isto determineif the
organization seesthe activity asareligious
activity and whether the activity furthersthe
religious purposes of the organization and its
members, “thus serving the interests of the
members of thereligious organization”

42
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e Thedecision affirmsan important principal that
religious or ganizations, whether they provide
services directly to their own membersor to the
public, areeligiblefor the statutory exemption in
section 24(1)(a) of the Code that allows them to
hire co-religionist

* Thedecision recognizes that churchesand
religious or ganizations serve the interests of their
memberswhenever they undertake activities that
further their religious pur poses

e Churchesand religious or ganizations can
thereforerely on the decision to continue to
perform social services and still be considered
religious organizations

43

3. Aretherestrictionsin employment to persons
similarly identified by creed a reasonable and
bona fide qualification because of the natur e of
the employment (“BFOQ requirement”)?

* Churchesand religious organizations must be
careful not to assume that because they are
religiousin naturethat arequirement to adhereto
adoctrinal statement for employeeswill qualify as
a BFOQ requirement

e Theonuswill beon thechurch or religious
organization as employer to establish the BFOQ
reguirement

44

* AstheCourt noted, “ The qualification, to be
valid, must not just flow automatically from
thereligious ethos of Christian Horizons. It has
to betied directly and clearly to the execution
and performance of thetask or job in
question.”

* In Christian Horizons, therewas no evidence
that the leader ship of the organization did a
close examination of the nature and essential
duties of its support worker, or why adherence
to alifestyle statement was necessary in
relation to those duties

45
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* A BFOQ contrary tothe Code, “...cannot be
justified in the absence of a direct and
substantial relationship between the
qualification and the abilities, qualities or
attributes needed to satisfactorily perform the
particular job”

* Therefore, churchesand religious
organizationsthat wish to utilize lifestyle
statementsthat contain discriminatory
qualifications must review them and tiethem
directly and clearly to their doctrinal statement
and to the execution and performance of an
employee’ s position

46

e TheCourt stated that the evidence about process

isrelevant to the BFOQ inquiry

— Inthisregard, the leader ship of the church or
religious organization must evidencethat it
carefully considered the “ nature and essential
duties’ of itsemployees

— All employeesin the over 180 homesrun by
Christian Horizons had the exact samejob
title, description and function

— Therefore, it isimportant to consider what job
titlesand descriptions ar e given to employees
in order to determinewhich positions can be
directly connected to certain prohibitions
under the Code

47

— Evidence of thisanalysis should be found in
minutes of meetings held by the church or
religious organization board, aswell as
possibly member ship meetings, to confirm that
the church or religious organization has
discharged its burden to show that the BFOQ
reguirement isreasonable and bona fide
because of the natur e of the employment

— For example, thejob description for the church
secretary must detail hisor her rolein
contributing to the ministry of the church and
being the “hands’ of the pastor or minister in
fulfilling the mission of the church

48
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4. |stherea“Poisoned Work Environment?

e TheChristian Horizons decision provideslittle
guidance asto what constitutes a “ poisoned
work environment” and whether thetest is
objective, subjective or has elements of both

* Therefore, churchesand religious
organizations should keep in mind that
satisfying all the elements of the statutory
exemption under s. 24(1)(a) will not
necessarily protect them if they arefound to
have created a “ poisoned work environment.”

49

* Churchesand religious or ganizations must
therefore be careful to ensurethat they do not
create or permit an environment in which
rumoursand discriminatory attitudes are allowed
to pervade the workplace

» Specifically, churches and religious organizations
need to be proactive to ensurethat the sorts of
elementsthat result in creating a negative work
environment do not exist, and that all employees
aretreated with respect and dignity, even in their
dismissal

» Damagesasaresult of a“poisoned work
environment” can easily be avoided if employers
treat all employeeswith candor and respect

50

J. POSSIBLE USE OF MULTIPLE CORPORATE
STRUCTURES

e In CSP-026, Guiddlinesfor the Registration of
Umbrella Organizations and Title Holding
Organizations, CRA defines“ a charitable
umbrella organization” to be“onethat worksto
achieve a charitable goal by supporting,
improving and enhancing the work of groups
involved in the delivery of charitable programs’

* The Guidelinesrecognize “ promoting the
efficiency and effectiveness of other registered
charities’ isavalid charitable purpose

51
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* CRA takesthe position that “providing a service
or assistancethat directly improvesthe charitable
programs of other registered charities, that
improves the efficient administration of other
charities, or that enables charitiestorealize
economies of scale that they could not achieve on
their own, ischaritable’

* Inthisregard, achurch or religious organization
could establish a parallel operating charity which
would provide assistance to the church or
religious organization by acting asan employment
management cor por ation to supply employeesto
the church or religious organization in order to
improve its efficiency of administration

52

» Parallel operating charities are often used
when an incor por ated charity hasone or more
operating divisionswith a greater degree of
liability exposure (e.g. a school or an AIDS-
HIV clinic)

* Inthiscase, the potential liability associated
with human rightsissues involving employees
would be moved to a separ ately incor por ated
entity to contain potential human rights
liability in order to protect the assets of the
church or religious organization

53

e Theparallel operating charity, however, must till
evidence the same due diligence with respect to
establishing adherenceto alifestyle or doctrinal
statement as being a BFOQ

* Theparallel operating charity must operate at
arms length from the church or religious
organization in order to avoid cross-over liability

» For moreinformation on this subject, see
Terrance S. Carter, “ Strategiesfor Protecting
Charitable Assets through Multiple Cor poration
Structures’ given at the Canadian Institute’s 8th

National Summit, online at:
http://www.carter s.ca/pub/article/charity/2008/tsc0331.pdf

54
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DISCLAIMER

This handout is provided as an infor mation service by Carters Professional
Corporation. Itiscurrent only asof the date of the handout and does not
reflect subsequent changesin thelaw. This handout is distributed with the
understanding that it does not constitute legal advice or establish a
solicitor/client relationship by way of any infor mation contained herein.
The contents areintended for general infor mation purposes only and under
no cir cumstances can berelied upon for legal decision-making. Readers
are advised to consult with a qualified lawyer and obtain awritten opinion
concer ning the specifics of their particular situation.
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