SAINT-PAUL UNIVERSITY, FACULTY OF CANON LAW
LEGAL EDUCATION FOR LEADERSHIP OF
RELIGIOUS INSTITUTES

August 24, 2010

Highlights of CRA Compliance Requirements
for Religious Institutes

By Karen J. Cooper, LL.B., LL.L., TEP

© 2010 Carters Professional Corporation

Orangeville (519) 942-0001
Toll Free: 1-877-942-0001

CARTERS o 0 22T

Carters Professional Corporation / Société professionnelle Carters ;
Barristers, Solicitors & Trade-mark Agents / Avocats et agents de marques de commerce www.charitylaw. @







‘ CAP{ERSWCQ. Karen J. Cooper, LL.B.,,LL.L., TEP©

SAINT-PAUL UNIVERSITY, FACULTY OF CANON LAW
LEGAL EDUCATION FOR LEADERSHIP OF
RELIGIOUSINSTITUTES
August 24, 2010

Highlights of CRA Compliance Requirementsfor
Réeligious I nstitutes

By Karen J. Cooper, LL.B.,,LL.L.,, TEP
© 2010 Carters Professional Corporation

Toll Free: 1-877-942-0001
_hﬂmllﬁ-ﬁﬁh wew.charltylaw 4
-

. o

OVERVIEW

Part |: Basic Benefits and Requirements of
Charitable Statusfor Religious I nstitutes

Part 11: Reporting Requirements and the Annual
Information Return

Part 111: Fundraising Consider ations
Part 1V: Political Activity
Part V: Transfer of Assets Outside Canada

PART |: BASIC BENEFITSAND
REQUIREMENTS OF CHARITABLE STATUS
FOR RELIGIOUSINSTITUTES

Preliminary Comments

« Being granted charitable status by the Canada
Revenue Agency (CRA) can be beneficial to
religiousinstitutesin several ways as outlined below

« Accompanying these benefits ar e requirements that
areligiousinstitute must comply with in order to
maintain charitable status
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Basic Benefits of Charitable Status

1. Under thelncome Tax Act (ITA), once areligious
instituteis granted charitable status by the CRA it
becomes exempt from paying income tax

2. Ardigiousinstitute with charitable statusis also
abletoissue official donation receiptsfor giftsthat
it receivesfrom donors

3. Thepossibility of receiving a rebate on 50% of the
GST/HST paid on eligible purchases and expenses
isprovided toreligiousinstituteswith charitable
status, aswell as certain qualifying non-profit
organizations

Basic Requirements of Charitable Status

There are several basic reguirementsthat religious
instituteswith charitable status must ensure they
comply with

1. Maintaining the basic requirements of charitable
status
Devoting resour cesto charitable activities
Avoiding private foundation designation
Ensuring that a public benefit isachieved
Restricting political activities
Filing information returnswith CRA
M eeting the disbur sement quota requirement
Keeping adequate records and books

ONoOTTAWN

1. Religiousinstituteswith charitable status must
maintain the basic requirements of being granted
charitable status:

a) Theinstitute's purposes must fall within one or
mor e of thefollowing four charitable purpose
categories:

— Therélief of poverty
— Theadvancement of education
— Theadvancement of religion

— Other purposesthat are beneficial to the public
asdetermined by the courts

www.carters.@ 2 www.charitylaw.@
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b) No amount of thereligiousinstitute’sincome

can be availableto itsmembersfor their
personal, as opposed to charitable pur poses

An exception existsfor reasonable salariesor
the reimbur sement of out-of-pocket expenses

Thereligiousinstitute must beresident in
Canada, which meansthat it must be either a
Canadian established:

Corporation

Trust, or

Unincor por ated Association

Karen J. Cooper, LL.B.,,LL.L.,,TEPO

2. Tomaintain charitable status, the resources of a
religiousinstitute must be devoted to charitable
activities

Charitable activities are those activities that
further the charitable purpose of areligious
institute

Assuch, an activity isnot in itself inherently
charitable or not

An activity isdetermined to be charitable or
not by the purposethat isbeing pursued by the
activity undertaken

For instance, selling religiousliteratureby a
religiousinstitute would be charitable but selling
religious literature by a for-profit book store
would be non-charitable

Under the I TA certain activitiesare deemed to
be charitable activities:

= Carryingon a‘related business’ that iseither
donein furtherance of and subordinateto a
charity'sprimary charitable objectsor isan
enter prise which is substantially undertaken
by unpaid volunteers(i.e. 90% or more)

= Transferring charitable resourcesto
‘qualified donees', which consists primarily of
registered Canadian charities, subject to
certain limitations

www.carters.@
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3. Religiousinstituteswith charitable status as either a
charitable organization or a public foundation must
meet the following criteriain order not to be
redesignated as a private foundation

— Morethan 50% of itsboard of directors must be
at “armslength” with each other

— Whereadonor (other than a charitable
organization or public foundation) has
contributed morethan 50% of the capital of the
religiousinstitute, then the donor cannot directly
or indirectly exercise control over the charity and
must bein an armslength relationship with 50%
or more of thedirectorsor trustees

10

4. Ardligiousinstitute with charitable status must
have activities and purposesthat benefit the public

— A public benefit is presumed where the
religiousinstitute’s purposeis advancing
religion

— Thispresumption of a public benefit can be
challenged when the contrary is shown, or if
the charitable nature of thereligiousinstitute
iscalled into question

— Difficulty comesin determining exactly what
criteriawould be used to identify these
circumstances

11

5. Religiousinstitutes with charitable status cannot have
political purposes, and aswell cannot pursue palitical
activitieswith certain exceptions

— Further discussion on thistopic will follow

6. Generally, ardligiousinstitute with charitable status
must filean annual information return with CRA
within 6 months of itsyear end

— Theannual information return includesthe
T3010 form, a basic infor mation sheet, and
financial statements of theinstitute

12
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— Thepublic portion of the T3010 return and all
of thefinancial statementswill be made
available to the public on the CRA website

— However, there exists an exemption where
some religiousinstituteswith charitable status
may be exempt from the public portion of this
requirement

— An exemption from filing public portions of
the T3010 isavailableto areligiousinstitute
with charitable status that:
= Wasin existence on December 31, 1977
= Hasnot received atax receipted gift since

December 31, 1977

13
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= Hasnot directly or indirectly received a gift
from another religiousinstitute (associated or
not) that hasissued donation receiptssince
December 31, 1977

— New religiousinstituteswith charitable status
that arelogical outgrowths of formerly
exempted organizations may also be granted this
exemption if they do not and have not issued
official donation receiptsor received giftsfrom
organizationsthat issue official donation
receipts

14

7. Areligiousinstitute with charitable statuswill also
be subject to amandatory 3.5% DQ quota on
capital assetsnot used in charitable activities or
administration, such asinvestments

— Notethat the 80% DQ on receipted giftsis
proposed to berepealed as part Budget 2010
effectivefor fiscal periodsending on or after
Mar ch 4, 2010.

15
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— Under theserules, religiousinstitutes with
charitable status, holding mor e than $25,000 in
investment assets, will berequired to expend at
least 3.5% of their assets not used in charitable
activities each year

16

8. Religiousinstituteswith charitable status must
also keep, for aperiod of six years, adequate
books and records of the following
— T3010s asfiled with attachments
— Financial statements
— Booksand records (general ledger, cash

receipt/disbur sement jour nals, working
papers)
— Bank account details
— Donation receiptsfor cash or gifts-in-kind
— Expense sour ce documentation
— Detailsof activities
— Governing documents and details
— Agency/Consulting agreements
17

PART I1: REPORTING REQUIREMENTSAND
THE ANNUAL INFORMATION RETURN

1. General Comments

— Theannual information return required to be
filed under the ITA must befiled no later than
6 months after the end of thereligious
institute'sfiscal period

— eg.If therdligiousinstitute'syear end fiscal
period isMarch 31st, the annual information
return isdue by September 30th

18
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— Theannual information return includesthe
following documents:

= Registered Charity Information Return (Form
T3010B)

= Registered Charity Basic Information sheet
(Form TF725)

= Directors/Trustees Worksheet (Form T1235)
= Qualified Donees Worksheet (Form T1236)

= A copy of therdigiousinstitute’'sown financial
statements

19

— Seethe CRA guide on Completing the Registered
Charity Information Return (Form T4033) for
more details

— ThelTA providesfor both an “information
return” and a“publicinformation return”

— For simplicity, the two distinct concepts of the
information return and the public information
return have been combined into asinglereturn,
the T3010. Assuch, the T3010 return hasadual
purpose, namely, to provide information to the
public and to ensure compliance

— Filing an annual information return will not
necessarily result in CRA reviewing its contents
until an audit isundertaken

20

2. Information Availableto the Public

— Most of theannual information return, and all
of thefinancial statementsfiled with it are
made available to the public

= Public portions of thereturn areavailable at
www.cra.gc.ca/charities
— Thisissubject tothe previoudly explained
exception for religiousinstitutesin existence on
December 31, 1977 and meeting certain criteria

21
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3. Failureto File Information Return

— Avrdigiousinstitute that does not fileitsreturn
can loseits charitable status and will no longer
be ableto issuetax receiptsfor donations

— Thereligiousinstitutewould also beliableto
pay arevocation tax equal to thefull value of
any remaining assets after disbursement on
either charitable activitiesor transfer to
“eligible donees’

22
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— If ardigiousinstitute’scharitable registration
isrevoked, CRA policy #CSP-R19 statesthat it
can apply for re-registration by submitting a
completed Application to Register a Charity
Under the Income Tax Act (Form T2050)

— Thecharity must also pay a $500 penalty and
file all missing information returns

4. Completing Form TF725 — Registered Charity
Basic Information

a) General Comments

— TheRegistered Charity Basic I nformation sheet
(Form TF725) isused to verify and/or update
the accuracy of theinformation held in the
CRA records about thereligiousinstitute

23

— The person who signs Form T3010A is also
certifying that theinformation on Form TF725is
correct, complete and up to date

— Information which cannot berevised directly on
the basic information sheet includes:

= Thenameof thereligiousinstitute

= Therédligiousinstitute's designation,
registration date, and BN/registration number

= Thefiscal period end date of thereligious
institute

— Intheabove cases, an authorized representative of
therédigiousinstitute can only change the
information by sending a letter, signed by an
authorized representative of the institute, to the
CRA with supporting documentation separate
from theinformation return

24
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— Information which can berevised directly on
the basic information sheet includes:

= Theaddressof thereligiousinstitute

= Therédligiousinstitute's contact information
(e.g. telephone number, fax number, email
and website addr ess)

= Thenamesthat thereligiousinstituteis
known by other than itsregistered name

= Thereligiousinstitute’'s primary program
areas

25
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5. Completing Form T 3010 — Registered Charity
Information Return

a) Changestoits Governing Documents

— If there has been any changesto thereligious
institute's governing documents, an official copy
of the amended gover ning documents must be sent
tothe CRA

— If charitable objects have changed, approval from
CRA must be obtained

b) Directors/Trusteesand Like Officials

— Therdigiousinstitute must attach alist providing
the following information of each director/trustee
and like official:
= Last name, first name, and initial
= Full home address
= Position in the charity

26

~

=  Whether or not they were a director/trustee at
the end of thefiscal period

=  Telephone number

= |fthey areat arm’slength from all other
member s of the governing board

= Dateof birth

How the Religious I nstitute Carried Out its
Charitable Purposes During the Fiscal Period

— Therdligiousinstitute must describe any ongoing
programs and new programsthat are carried on

— Theterm “program” refersto all the charitable
work theréligiousinstitute performson its own,
aswell as gifts made to qualified donees

— Thecharitable program must fall within the
CRA approved charitable objects of the institute

C,

~

27
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Did theInstitute Carry on Programs, Directly or
Indirectly, Outside Canada?

Religiousinstitutes are entitled to carry out their
own charitable programs outside Canada
provided that it isdonein accor dance with one
of the following

= Using employeesor volunteers situated in
other countries

= Retaining an agent or contractor under an
agency agreement, contract, joint-venture, or
similar arrangement provided that the
religiousinstitute exer cises control and
direction over the programs

= Making giftsto other qualified donees

28

Issues Involving Charity Revenue and
Expenditures

Eligible amount of tax-receipted gifts
Amountsreceived from other registered
charities

Recording specified gifts

Enduring property (receipt and expenditure)
Tracking other giftsand revenue
Expenditures on charitable programs

Calculating the Capital Gains Pool and Capital
Gains Reduction on Capital Gainsand
Disbursement Quota Worksheet (FormT 1259)

29

f)

Certification

Theinformation return must be signed by an
authorized director/trustee or like official of the
religiousinstitute

The person who signsthereturn isresponsible for
obtaining the best knowledge possible about the
information reported on thereturn
Certification appliesto all components of the
religiousinstitute’ sinformation return listed
earlier

Board or Council approval isrecommended in
order to authorizethe individual to sign the

certification and to verify the information
30
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PART I11: FUNDRAISING CONSIDERATIONS

» From the media’s per spective thisisa number
one complianceissue

* Whilethe CRA acceptsthat charities can have
fundraising costs, its expectation isthat these
expenses be reasonable and proportionate to
the charitable activity being conducted

31

» A charity which spends excessive amounts on
fundraising to the detriment of its charitable
programsisnot considered to be devoting all
of itsresourcesto charitable activities

» Additionally, spending excessive amounts on
fundraising resultsin disbursement quota
shortfalls and often deliberate, incorrect
categorization of expenses (i.e., including
fundraising expenses as a charitable program
expenditure)

32

* CPS-028, Fundraising by Registered Charities
available at http://www.cra-arc.gc.ca/

— The Guidance focuses on the calculation of
fundraising ratio, i.e., theratio of
fundraising costs compared to fundraising
revenue on an annual basis

— Theratiowill placeacharity in 1 of 3
categories

33
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= Under 35%: Unlikely to generate
guestionsor concernsby CRA

= 35% to 70%: CRA will examinethe
averageratio over recent yearsto
determineif thereisatrend of high
fundraising costsrequiring a more
detailed assessment of expenditures

= Above 70%: Thiswill raise concerns
with CRA and the charity must be able
to provide an explanation and rationale
for thislevel of expenditure, otherwiseit
will not be acceptable

34

— Seven best practiceindicatorsthat will
decreasetherisk of CRA finding
unacceptable fundraising

1. Prudent planning processes

N

Appropriate procurement processes

w

Good staffing processes

A

Ongoing management and supervision
of fundraising practice

5. Adequate evaluation processes

35

6. Usemade of volunteer time and
volunteer ed servicesor resour ces

7. Disclosure of fundraising costs,
revenues and practice

e Seealso Office of the Public Guardian and
Trustee, Charitable Fundraising: Tipsfor
Directors and Trustees
http://www.attor neygener al .jus.gov.on.ca/english/fam
ily/pgt/char bullet/bulletin-8.asp

36
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PART IV: POLITICAL ACTIVITY

Political Purpose

— All religiousinstituteswith charitable statusare
required by law to have exclusively charitable
purposes (as determined at common law)

— An organization established for a palitical
purpose cannot be a charity

37

— Thecourts have determined political purposes
to bethose that seek to:

= Further theinterest of a political party or
support a political party or candidate for
public office, or

= Retain, oppose, or changethe law, policy or
decision of any level of government in
Canada or aforeign country

— CRA will look at the stated pur pose of a
religiousinstitute, aswell asits activitiesto
determine whether it has adopted political
purposes

38

Three Categories of Activities

— For the purposes of this presentation, activities
undertaken by areligiousinstitute can be
separ ated into three categories:

1. Charitable Activities (per mitted without
limits)

2. Political Activities (permitted up to
prescribed limits)

3. Prohibited Activities (never per mitted)

39
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1. Charitable Activities (Permitted Without Limits)

— If an activity isconsidered by CRA to be
charitable, i.e. it isameansto achieving a
charitable purpose, then it is permitted
without limits

— However, neither the I TA nor CRA policies
definewhat a “charitable activity” is

40

— CRA Padlicy Statement does comment upon
when a communication will be a charitable
activity

= Public awareness campaign about the work
of acharity or an issuerelated to that work,
so long as the activity is connected and
subordinate to the charity’s purpose

= Communicating with an elected
representative or public official, provided
that such activity is subordinateto the
charity’spurpose and all representations:

41

o Relateto an issuethat isconnected to the
charity’spurpose

o |swell reasoned, and

o Doesnot contain information that is
false, inaccurate or misleading

= Releasing thetext to a representative before
or after delivering it to the elected
representative or public official, provided
that the entiretext isreleased and thereis
no explicit call to political action

42
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— Other exami)la of charitable activitiesgiven in
the CRA Policy Statement

= Distributing the charity’sresearch, including
distributing it to all election candidates

= Publishing aresearch report on line

= Presentingaresearch reporttoa
Parliamentary Committee

= Giving an interview about aresearch report

= Distributing aresearch report to all Members
of Parliament

= Participating in an international policy
development working group

= Joining a ?over nment advisory panel to
discuss policy changes

43

— Examplesof religiousinstitute related activities
that would likely be considered to be charitable
activities:

= Sermon on theimportance of New Testament
teaching to pray for political leadersand
emphasizing the unchanging, timeless nature
of the Bibl€e' struths on a particular topic but
without calling for political action

= A priest speaking out on abortion or same sex
marriagefrom aBiblical context but without
commenting on how a political party isor
should be dealing with the issue

44

— However, religiousinstitutes should also be
awar e of the circumstances under which
statements might constitute hate propaganda
under the Criminal Code, especially in relation
to issuesinvolving same sex marriage (see
Church Law Bulletin #2 at www.chur chlaw.ca)

— Wherepossible, areligiousinstitute or charity
should try to ensurethat an activity isa
charitable activity

— Asafall back, areligiousinstitute can expend a
limited amount of itsresourceson political
activities as described below

45
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2. Political Activities (Permitted Up To Prescribed
Limits)
What isa Political Activity?

— An activity ispresumed to be a political
activity if acharity:

= Explicitly communicatesa call to
political action

= Explicitly communicatesto the public
that the law, policy or decision of any
level of government in Canadaor a
foreign country should beretained,
opposed or changed

46

= Explicitly indicatesin itsmaterial that the
intention of the activity istoincite, organize
or put pressure on governmentsto retain,
oppose or changethe law, policy or decision
of a government

— A charity may take part in political activitiesif
such activitiesare:
= Non-partisan
= Connected to the charity’s purposes
= Subordinateto the charity’s purposes
= Fall within expenditurelimitsunder the ITA

47

— An example of a permitted political activity
would be a sermon on theinterpretation of the
Bible'struthson any given topic and a call for
parish membersto contact their respective
M Psto pressurethem to support or oppose a
particular existing or proposed law

48
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Limitson Expenditures on Permitted Political Activities

— Whereareligiousinstitute takespart in political
activities, it must devote “ substantially all” of its
“resources’ to charitableactivities

— “Resources’ isnot defined in the | TA but
administratively CRA considers*“resources’ to
includethetotal of areligiousinstitute's
financial assets, aswell as everything the
religiousinstitute can useto further its purposes,
such asits staff, volunteers, directors and its
premises and equipment

— “Substantially all” usually means 90% or more

— Therefore, asageneral rule, areligiousinstitute
that devotes no morethan 10% of itstotal
“resources’ ayear to political activitieswould be
operating within the “substantially all” provision

49

— CRA’sadministrative discretion concerning the
limits on expenditureson political activities has
been extended in certain situations by its Policy
Statement:

= A religiousinstitute with annual income of
less than $50,000 can devote up to 20% of
resourcesin agiven year

= A religiousinstitute with annual income of
between $50,000 and $100,000 can devote up
to 15% of resourcesin a given year

= A religiousinstitute with annual income of
between $100,000 and $200,000 can devote up
to 12% of resourcesin a given year
50

— Inlimited circumstances, expenditureson
political activities can be averaged over a
number of years

— Resour ces used towar ds per mitted political
activitiesdo not count toward meeting a
religiousinstitute’ s disbur sement quota

— Arrdigiousinstitutethat isinvolved in political
activitieswill need to keep careful recordsin
order to demonstrate that substantially all of its
resour ces have been devoted to charitable
activitiesin order to be prepared for an audit

51
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3. Prohibited Activities

— Prohibited activitiesare activitiesthat are
either illegal or involve partisan palitical
activitiesand therefore are not permitted at
all

— The CRA Advisory (June 11, 2004) entitled
Political Activities Guidance and Partisan
Politics provides as follows:

= Recognition that charities are confused
about what constitutes“ partisan political
activities’ so the Advisory wasintended to
clarify matters

52

= Advisory explainsthat thisissueis
determined by subsections 149.1(6.1) and
(6.2) of ITA, which statesthat

o Partisan palitical activity involvesthe
“direct or indirect support of, or
opposition to, any political party or
candidate for public office’ and isclearly
prohibited.

— A *“candidatefor public office” isdifferent from
an “elected representative’, but support or
opposition of an “elected representative” may
still be seen as“direct or indirect support of or
opposition to, any political party”

53

— An example of a prohibited partisan political
activity would be a gift of religiousinstitute
moniesto fund a political party that supports
the church’sviewson a given matter - not
permitted becauseit is both a prohibited
activity and isnot a gift to a “qualified donee’

— Another example of a prohibited partisan
political activity would beinviting a Christian
MP whoisrunning for re-election to speak at
areligiousinstitute without giving an equal
opportunity to all other candidates seeking
election for the same office position

54
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Implicationsfor Religious Institutes
— Réligiousinstitutes and other charitiesneed to

= Ensurethat activitiesare either inherently
“charitable” or are“permitted palitical
activities’

= Ensurethat any political activities
undertaken fall within expenditure limits

= Remember that any resources expended on
permitted political activities cannot be
included in amount used to meet areligious
institute's disbursement quota

55

= Keep careful recordsof all expenditures
with respect to permitted political activities

= Abstain from prohibited activities

— If in doubt over whether an activity is
permissible, make formal request for direction
from CRA before engaging in the activity

— When filling out charitableincometax return
(T3010), churches should pay careful attention
to the guidelines provided by CRA which
accompany thereturn

56

PART V: TRANSFER OF ASSETSOUTSIDE
CANADA

» July 8, 2010, CRA released a Guidancetitled
Canadian Registered Charities Carrying on Activities
Outside of Canada (“ Guidance")

» Intended to update and replace the current CRA
publication on foreign activities entitled Registered
Charities: Operating Outside Canada RC4106
(“Current Policy”) and Registered Charities
Newsletter No. 20

57
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A. HOW CAN A CHARITY OPERATE?

» Two meansavailable under the Act by which
aregistered charity can pursueitscharitable
purposes

a) Thecharity can make giftsto qualified
donees

b) Thecharity can carry out itsown
charitable activities, which in turn would
requirethat the charity must control all of
itsactivitiesand resources (referred to as
the“own activitiestest”)

B

1. Giftsto Qualified Donees

» Avregistered charity can make giftsto other
organizationsthat are on thelist of qualified
donees provided for inthe I TA

* Qualified doneesinclude morethan just other
Canadian registered charities

» Thesimplest way to carry on activities
outside Canada isfor a charity to make a gift
to aqualified doneethat hasthe experience
and capacity in theforeign country to carry
on the activity

« List of qualified donees:
— Prescribed universities outside Canada
— United Nations and its agencies

— Municipalities, provincial and federal
governments
— Foreign charitiesthat the Canadian

Government has made a gift toin the
preceding 12 months

www.carters.@ 20 www.charitylaw.@
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2. Carryingon ItsOwn Charitable Activities

* Thecarrying on of itsown charitable
activitiesrequiresa charity to beactively
involved in programsthat areintended to
achieveits charitable purposes

» Thiscan bedone by the charity directly
funding its own employees and/or volunteers
in carrying out its programs

» Itisnot permissiblefor aregistered charity
to carry out its charitable pur poses by
mer ely giving either moniesor other
resourcesto an organization that isnot a
qualified donee

B. INTERMEDIARIES

* When acharity cannot carry out an activity
with its own staff or volunteers, it may usean
intermediary to carry out itsactivities

* The Guidance sets out different types of
acceptable intermediary relationships, but CRA
does not recommend one type of relationship
over another

1. Agents

« Inan agency relationship, a charity can
appoint an agent to act asitsrepresentativein
carrying out specific tasks on behalf of the
charity and, in doing so, transfersmonies or
other charitable resourcesto the agent

» Agentscan be organizationsor individuals
and do not need to be qualified donees under
the ITA or registered charitiesin their own
countries
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» Agency agreements can be one-time agreements
or can be master agreementswherethereisto be
alonger term relationship between the parties
which arethen supplemented by designations
accompanying each transfer of monies

* CRA warnscharitiesthat they “must always be
ableto show that the agent iscarrying on the
charity’sown charitablework”

» Agency arrangements have traditionally been the
most common method used by registered
charitiesto carry on activities outside of Canada
through intermediaries

4

2. Joint Ventures

» A charity can also carry on itsactivitiesjointly
with other organizationsor individuals
through ajoint venturerelationship wherethe
participants pool their resourcesin order to
accomplish their goal in accordance with the
terms of ajoint venture agreement

* A charity can work with non-qualified donees
aslong asthe charity is exercising control over
the activities proportionate to the resour cesit
isproviding and it can demonstrate this fact

* Generally, ajoint venture committeeisrequired
to establish, conduct and over seethejoint
venture

*  Wherethe charity contributes 40% of the
resour cesfor the project, the charity should have
40% of the voting rights on the governing board

+ CRA warnsthat if acharity is susceptible to
being voted down by other joint venture
participants, the charity should need to retain
theright to discontinue supplying resour cesto
thejoint venture
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3. Co-operative Participants

+ “Co-operative participant” isdefined as“an
organization that a charity collaborates with to
achieve a common, charitable purpose. No
longer referred to asa partnership

» Charitiesare considered co-operative
participants wherethe charity works side by
side with another organization to achievea
particular goal, but the organizations do not
pool their resourcesor carry out the project as
ajoint venture

4. Contractors

* CRA permitsacharity to contract with an
organization or individual in another
country to provide goods and servicesto
achieveits charitable purpose of the charity,
including core charitable services

« Contractors can be organizations or
individuals and do not need to be either
qualified donees under the I TA or recognized
charitiesin their own countries

» However, theregistered charity isrequired
to give specific instructionsto its contractor s

B

C. THE“OWN ACTIVITIES’ TEST

» Thekey consideration that a charity must have
when carrying on activities abroad is whether it
meetsthe “ own activities’ test

« Defined in the Guidance as activities

“which are directly under the charity’s control
and supervision, and for which it can account for
any funds expended.”
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« Charitiescannot act as a passive funding body
or conduit for a non-qualified donee

» A conduit isan organization whose primary
purposeistoraisefundsin Canadafor the
benefit of aforeign non-qualified donee, and
does not control all activities supposedly
carried out on its behalf

70

* The"own activities’ test appliesto charities
that are offshoots of non-qualified donees,
such asa charity that is subordinateto a head
body organization located outside Canada

« Charitiescannot smply send paymentsto
head bodies, affiliates or other member
organizations without receiving goods or
servicesin return

» How doesthisapply to charitiesand religious
organizations?

1. Control and Direction of Resources

* Onepart of the"own activities’ test isthe
control and direction that the charity
exercisesover itsresources

* A charity should always have an agreement in
place with any intermediariesthat it works
with

* In some cases, the agreement may only
reguire a verbal discussion, while other
situations will call for all six measures of
control discussed below

T2
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* Six “measuresof control” to assist in meeting
the“own activitiestest”

a) Written agreements

b) Description of activities

¢) Monitoring and supervision

d) Ongoing instruction

€) Segregated funds (if agency)
f) Periodictransfers

73

2. Keeping Books and Recordsin Canada

* Charitiesmust keep adequate books and
recordsin Canada, in either English or French

* Thebooks and records must allow CRA to
verify that charitablefunds are either being
spent on itsown activitiesor are being gifted to
aqualified donee

» Thebooksand records must have enough
information to allow CRA to determineif the
charity isoperating in accordance with the Act

T4

D. ADDITIONAL ISSUES
1. Local Laws

* Charitiesoperating within Canada must comply
with Canadian laws

» Charitiesoperating outside of Canada may be
operating in areaswherethelawsarevery
different, but the Act does not require charities
to comply with lawsin foreign jurisdictions

* Thisisachangein position for CRA

» However, being aregistered charity in Canada
does not exempt a charity from thelawsin the
jurisdiction in which they operate

*75
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* CRA strongly recommendsthat all charities
make themselves awar e of local laws before
operating abroad

» Awarenessof local lawswill ensurethat the
public benefit of an activity is not offset by the
harm that may result to those carrying out the
activities, to the beneficiaries of the charity, or
to anyone else

*76

2. Canada’sAnti-Terrorism Legislation

» Added to the Guidanceisa section on
compliance with Canada’s anti-terrorism
legislation

» TheGuidanceremindscharitiesthat it istheir
responsibility to ensure that they do not operate
or associate with individuals or groupsthat
support terrorist activities

+ Failuretodo so may result in the charity losing
its status under the Act

.77

3. Funding from CIDA and Other Government
Programs

* The Guidance points out that not all CIDA
funded activitieswill be considered to be
charitable. The participating charity must,
therefore, ensurethat the project meetsits
own charitable purposes

» CRA recommends contacting the Charities
Directoratein situations of uncertainty
regarding CIDA-funded projectsto determine
if it ischaritable

~78
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G. APPENDICES

+ Appendix A —Disaster Relief: Dealswith
groups attempting to organize and register in
the wake of a disaster in order to provide
disaster relief

« Appendix B —Building Capital Property in
Foreign Countries: Dealswith situationswhere a
charity wishesto transfer real or capital
property to a non-qualified donee

» Appendix C —Head Body Outside Canada: CRA
will accept payment of thelesser of 5% of the
charity'stotal expendituresin theyear or
$5,000.
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« Appendix D —Capacity Building: Dealswith
charitiesthat are helping a community to develop
the abilities and resour ces necessary for the
community to become more self-sufficient

» Appendix E —Joint Ventures: Listsfactorsthat
will be consider ed when determining whether or
not a charity meetsthe“own activitiestest” when
working through joint ventures

» Appendix F —Written Agreements: |sa checklist
for charitiesto usein helping make surethat the
agreementsthey enter into contain the “minimum
elements necessary” for compliance with the Act

80
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