ASSOCIATION OF TREASURERS OF RELIGIOUS INSTITUTES (ATRI)
22" ANNUAL CONFERENCE

“Called to Trust...Building Together”

Ottawa — September 26, 2009

The Meaning of the Advancement of Religion
as a Charitable Purpose

By Jennifer M. Leddy, B.A., LL.B.

© 2009 Carters Professional Corporation

A TERS Ottawa (613) 235-4774
.Cad Mississauga (905) 306-2791
Orangeville (519) 942-0001

Carters Professional Corporation / Société professionnelle Carters Toll Free: 1-877-942-0001
Barristers, Solicitors & Trade-mark Agents / Avocats et agents de marques de commerce www.charitylaw. @




CARTERS 2 Jenife M. Ly, B.A LL.5.O

ASSOCIATION OF TREASURERS OF RELIGIOUSINSTITUTES (ATRI)
22nd Annual Conference

“Called to Trust...Building Together”
Ottawa — September 26, 2009

The Meaning of the Advancement of Religion
asa Charitable Purpose

By Jennifer M. Leddy, B.A., LL.B.
© 2009 Carters Professional Corporation

Toll Free: 1-877-942-0001
_hﬂmllﬁ-ﬁﬁh wew.charltylaw 4
-

. o

A.INTRODUCTION

» Sinceat least 2005, the Charities Director ate of
the Canada Revenue Agency (CRA) has been
preparing a Guidance on the requirementsfor
registration and maintaining registration asa
charity that advancesreligion

¢ Therehave been informal consultations but the
Proposed Guidance has not yet been released
by CRA for formal consultation

B. CONTEXT

e Thisworkshop isprimarily based on a text
dated March 27, 2009, and the companion
Power Point released by the Director General
of the CRA Charities Directorateduring a
presentation he made at a conference on
“Modernizing Charity Law” at Queensland
University of Technology, in Brisbane,
Australiaon April 17, 2009. Thetext is

available at: https //wiki.qut.edu.au/display/CPNS/DAY +2+-
+M CL +Conference+Papers
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C. OUTLINE OF WORKSHOP

¢ General Requirementsfor Charitable
Registration

¢ Definition of Religion

¢ Meaning of “ Advancement”

« Examples of Advancement of Religion
* Public Benefit

¢ Private Benefit

D. GENERAL REQUIREMENTSFOR
REGISTRATION

* Thecourtsand CRA recognize four heads of
charity: relief of poverty, advancement of
education, advancement of religion, and
“other purposes’ beneficial to the community

* |Inorder toobtain charitable statusin Canada
an organization must fit its objectsand
activitieswithin one or more of these heads

E. DEFINITION OF RELIGION
* Intention of donorsor foundersisirrelevant

» Legal not atheological definition

¢ CRA doesnot assessthetruth or value of a
particular religion

* No precise legal definition, only a general
description of characteristicsor attributes

www.carters.@ www.charitylaw.@
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1. Attributesof Religion

» Thecourts haveidentified threekey attributes
of religion:

— Faith in a“higher unseen power” such as
God, a Supreme Being or Entity;

— Worship/ reverence; and

— A particular and comprehensive system of
doctrines and observances

2. Terminology

* Thelaw was developed in the Judeo Christian
context of a personal creator God but does
allow for a broader interpretation including
mor e abstract concepts of a“higher unseen
power” or Supreme Being, however
understood in thetradition

« Organizations can use other language to
describe thethree attributes of religion
provided that their terms are sufficiently
similar or otherwise fit within the concept

8

3. Worship/Reverence

» Through worship thefaithful reach beyond
themselvesto expresstheir belief and deepen
their relationship with the Supreme Being or
Entity

e Thetermsarebroad enough toincludea
range of religious observances or devotions
directed towardsor inspired by the Supreme
Being or Entity

www.carters.@ www.charitylaw.@
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» According to the case law, wor ship must
have at least some of the following
characteristics: submission to the object
wor shipped, veneration of that object,
praise, thanksgiving, prayer or intercession

* Worship includesformal servicesat places
of wor ship, and informal wor ship at
meetings, offices of religious organizations,
as part of church meetings, during rites of
passage, or in the course of religious
festivals, processions or pilgrimages

10

» Examplesof actsof worship are: chants,
hymns, petitions, fasting, meditation, use of
symbols, offering of flowersor incense,
liturgical dance, prostration, reading from
sacred texts

* Whileservice of others could beincluded as
an element of worship, it cannot under the
case law constitute wor ship by itself

11

4. A particular and compr ehensive system of
faith

* Religion in the charitable sense requires some
form of structure, community and public
identity

» Established doctrine, practices and
observances arerequired

* Should include some of the following
components: creed, statement of faith,
teachings, pastoral programs, forms of
worship or ritual, regular services, aform of
leader ship

12
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5. Ethical and philosophical organizations

* Generally, an organization formed to promote
aparticular philosophy or ideology will be
lacking in one or more of the attributes of
religion, usually wor ship

» Applicantsfrom groups promoting ethics that
wish to beregistered as advancing religion
will haveto makethelink between their view
of ethicsand religion and demonstrate how
they will advancereligion

13

F. ADVANCEMENT OF RELIGION

* Not everything done in the name of religion
necessarily advances religion within the
meaning of charity law. A religion must be
advanced

« Advancement of religion involves promoting
and manifesting spiritual teachings, doctrines,
observances, and practices

14

1. A Religion Must be Advanced

* Thereisadifference between an organization
without any visible religious identity
providing a social service and an organization
doing pastoral work/outreach which is
expresdy linked to areligion

* Thekey attributesof religion must to some
degree be manifest in the organization

15
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2. Advancement in awide variety of ways

* Thecaselaw hasdecided that religion may be
advanced in a“wide variety of ways’

« Itinvolveboth the sustaining the faith of
adherents and/or seeking new followers

» Advancement relatesto both internal and
exterior works, to faith and wor ship and
practical expressions of thereligion’s
doctrines

16

3. Advancement Through Separate
Organizations

» A religiousorganization need not advance all
the teachings of thereligion

» Separate organizations may exist to focus on
certain demographics (e.g. youth, seniors,
women/men); or on a particular pastoral
program (e.g. scripture study, visiting the
sick) or there may beliability concerns (food
bank, residences)

17

* Theorganization will need to makethe
connection between the activitiesand the
religion by demonstrating how it is a means of
advancing thereligion (i.e. part of a program
to promote and manifest doctrine,
observances and practices)

» Theorganization will also haveto provide
evidence of faith and practice

18
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4. Indicia of Faith and Practice
« Elements of worship built into the activities

* Published statement of faith

* Public mission statementsthat express beliefs

* ldentification with areligion

* Faith based resources

* Involvement by people of faith in governance
and operation

19

e Linksto other religiousorganizations

* Provision in governing documentsfor assetsto
go to another organization on dissolution

» Itisnot expected that the wor ship be as
elaborate aswhat might be donein a weekly
service at a house of worship or that
promotion of doctrine be asdirect asit might
bein a weekly wor ship service

20

5. Promoting one or two tenets of areligion

» Itispossiblefor an organization to focuson
oneor two tenetsor precepts of religious
belief

* Themorenarrow thefocusin relation to the
wider teachingsthe greater the expectation
for aclear connection between its activities
and the stated religious purpose

21
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6. Pastoral/Religious Work — Social
Work/Secular Work —Isthere a difference?

* Whiletherearenoinherently religious or
secular activities, it can be said that some
activitiesare more explicitly or obviously
religious or secular than others

* Many religious organizations advance their
religion through programsthat are similar to
those performed by non religious or secular
groups (e.g. humanitarian work, health care)

22

* Wheresuch activitiesare undertaken in a way
that advancesreligion, what might otherwise
appear to be secular activities may be doneto
advance a religious purpose

» If the organization wishesto beregistered under
the category of advancing religion, there must be
aclear connection between its activitiesand the
stated religious purpose

* Themeanschosen to advance thereligion need
not be a precise obligation of thereligion but must
have a reasonable connection with thereligion in
the sense that they can be seen asa practical
expression of thereligion

23

7. Religious Mativation

» Religious motivation will not transform an
apparent secular pursuit that isnot directed to
advancing religion into the charitable pur pose
of advancing religion

* Religion may be advanced by what might seem
like secular activities (shelters, servicesfor
prisoners, health care) provided thereligious
purposes are clearly stated, the activitiesare
connected to those purposes, and evidence of
faith and religious doctrineis present

24
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8. Unstated non-charitable collateral purpose

* Registered charity must be constituted
exclusively for charitable pur poses

e Thenatureof itsactivitiesmay indicate
whether the charity hasother unstated or
collateral activities

e Thisisparticularly the case wherethe
organization may be preoccupied with asingle
activity or ancillary activitiesto the extent that
these have become an end in themselves

25

* Religious camps may be considered as
advancing religion provided that the sports
and recreation programsareincidental and
ancillary to advancing religion

e TourstotheHoly Land may be considered
asadvancing religion if the religious aspect
isan integral part of the program offering
wor ship and teaching

« Organizationsthat become preoccupied with
opposing or changing a law could lose their
registration even if their position isbased on
religious belief

26

9. Social Activities

* Thecourtshaveheld that regular community
building social activities associated with
religious or ganizations such as a coffee hour
after a service, a meal, a dance, or festival are
allowable asancillary and incidental to the
main purpose of advancing religion

27
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10. Religionsthat have met the definition

CRA has an established practice of recognizing
several religionsincluding Baha'i, Buddhism,
Christianity, Hinduism, Islam, Jainism,
Judaism, Sikhism and Zor oastrinism

It isnot necessary for each organization that
advances one of thesereligionsto show that it
meetsthe definition

It isnecessary for each organization to show
that it is genuinely associated with the
recognized religion

28
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11. Ecumenical and Interfaith Activities

Ecumenical activitiestypically involve several
denominations of Christianity for dialogue on
matters of faith (e.g. sacraments) or action on
common issues (e.g. family violence) These
activities advance the Christian faith

While many religions (Christianity, Judaism,
Islam) areinvolved in inter-faith initiatives,
each religion may still be advancing its own
religion through the dialogue (fasting) or
other activity (low income housing)

29

12. Examples of Ways Religion May be Advanced

Applicantsfor charitableregistration should
set out thereligious basisfor the methods for
advancing religion (e.g. statement of faith,
doctrine, practical application)

The examplesthat follow are sometimes
expressed as charitable purposesor activities
depending on the context

30
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» Places of wor ship (e.g. church, mosque)

* Worship

* Religious cemeteries

» Preaching, evangelization, propagation of
faith

» Religious communication — broadcasting,
films, publishing

* Religiousarts—film, theatre, music, art

31

* Religious education —adult formation,
theological seminaries, schools,

* Religiously based service of others, outreach
and support of the poor and vulnerable

* Pastoral careand visitation of the sick,
elderly, prisoners, victims of violence

» Chaplaincy servicesin hospitals, prisons,
universities

e Promotion of human rights

32

» Promotion of healing and reconciliation

» Ecumenical and interfaith dialogue and
activities

* Religious camps

* Religiousretreats and pilgrimages

» Support of religious ordersincluding
pensions and retirement accommodation

33

www.carters.@ www.charitylaw.@




CARTERS 2 Jenife M. Ly, B.A LL.5.O

G. PUBLIC BENEFIT

e Aregistered charity must not only have
exclusively charitable purposes but also be
established for the public benefit

* The public benefit hastwo components: 1)
there must be an identifiable benefit and 2)
the benefit must beto the publicor a
sufficient section of the public

34

1. Presumed “ Benefit”

* Under anumber of court cases organizations
relieving poverty, advancing education or
advancing religion are presumed to confer a
benefit unlessthe presumption isrebutted by
evidenceto the contrary

« Rationalefor presuming a benefit isthat
religion provides people with a moral and
ethical framework and plays an important role
in building social capital and social cohesion

35

Examples of Rebutting the Presumption

* Doctrinesare“adverseto the very foundations
of all religion” or “subversive of all morality”

» Evidence of significant private benefit

» Objective and informed evidencethat the
organization incited hatred or violence against
other groups

36
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« Objective and informed evidence of significant
potential physical or mental harm to
adherents

« Objective and informed evidence of unlawfully
restricting a person’s human rights or
freedoms

» Simple disagreement with areligion’s beliefs
or practicesalonewould not be enough to
rebut the presumption of benefit

37

2. The*“public’ element of the public benefit test

» Celebration of areligiousritein public confers
public benefit because of the edification and
instruction of members of the public who
attend

* Whereaccessto servicesislimited toa
restricted class or member ship, such as
members of a synagogue, the benefit to the
publicismoreindirect and flowsfrom
adherents putting their beliefsinto practicein
the wider world after the services

38

* Wherepractice of religion is essentially private
and not extended to the public generally the
element of public benefit ismissing

» A gift for religious servicesin a private chapel of
an individual’s house was held not to be
charitable

* Charitable status has been denied in England to
closed orders of contemplative nuns but granted
to contemplative orderswho offer or open some
servicesto the public

39
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* Public element will be satisfied even though
the number of people actually benefiting
might be quite small aslong asthe
opportunity to benefit is open to a sufficient
section of the public

» Places of worship may be locked for security
reasonswhen not in use

» Feescharged for services should not be so
high asto make the overall program
unavailable to people of limited means

40

H.PRIVATE BENEFIT

Private benefit means any benefitsto a person
or organization that isnot a beneficiary of a
charity

e Thereare many examples of private benefit
that occur in the normal operationsof a
charity: salaries, office expenses, feesfor
services

» Private benefits are acceptable provided they
further the charitable purpose, necessary and
reasonable

41

* Thesortsof benefits peoplereceiveasa
result of being an adherent of areligion are
also acceptable

» Looking after the needs of retired religious
personnel or aging membersof areligious
order could be an incidental benefit or a
religious charitable purposein itsown right

» Religiousordershave an obligation to look
after the needs of their retired members
who have been carrying out the mission of
the order on the under standing their needs
would be met

42
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I. EXAMPLESOF PURPOSES/OBJECTS
AND ACTIVITIES

» Thefollowing examplesareillustrative. If the
means of advancing religion arenot explicitly
religious or apparently secular, applicants
should set out thereligious basis of them.

e Example#1

To advance, promote and manifest the doctrine,
observances and practices associated with
[specify religion] through the following
activities or secondary objects:

43

— Operating a house of wor ship

— Conducting a weekly service

— Offering classesin religious education
for children and adults

— Operating afood bank for thosein need
[citereligious basis]

— Maintaining alibrary of resourceson
faith and spiritual development

— Occasionally organizing pilgrimagesto
holy sites and sacred places of
remembrance

44

« Example#2

To advance promote and manifest the doctrine,
observances and practices associated with the
[specify religion] by offering marriage
preparation and counseling programsin keeping
with the religion and carrying on the following
activities:

— Conducting weekend spiritual retreatsfor
engaged couples

— Maintaining a directory of resourceson
family life, marriage, prayer and spirituality

45

www.carters.@ www.charitylaw.@




CARTERS 2 Jenife M. Ly, B.A LL.5.O

— Conducting spiritual retreatswith married
coupleswho wish to strengthen their
relationship

— Providing counseling and spiritual guidance
to those couples experiencing difficultiesin
their marriage

46

e Example#3

To advance promote and manifest the doctrine,
observances and practices associated with the
[specify religion] by serving the poor with love
and respect in response to [cite religious basis]
and carrying on the following activities or
secondary objects:

47

— Operating a shelter, food bank, clothing
depot, and meal servicefor the needy in the
City of

— Making presentations at local congregations
or parishesand encouraging their members
to volunteer at the shelter

— Making available a non-denominational
meditation or prayer room or space

— Offering spiritual counseling upon request

48
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e Example#4

To advance promote and manifest the doctrine,
observances and practices associated with the
[specify religion] by doing international
development and relief work inspired by [cite
religious basis] and through the following
activities or secondary objects:

— Relieving poverty in developing nations by
providing food and other basic suppliesto
personsin need

49

— Providing necessities of life to victims of
disasters

— Forming relations and working with
local religious groups

— Preparing resourcesfor use by religious
groupsin Canada on theréligious basis
for assisting people in the developing
world

50

* Example#5

To advance promote and manifest the doctrine,
observances and practices associated with the
[specify religion] by operating facilities for the
care, maintenance and rehabilitation of the
elderly in response to [cite religious basis]
through the following activities or secondary
objects:

— Operating aresidential homefor the care,
maintenance and rehabilitation of the
elderly

— Providing health care and social services

51
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— Offering spiritual and religious carefor
residents and their familiesincluding
regular worship services and spiritual
counseling and prayer with individuals

— Maintaining a place of worship at the
home

— Offering ecumenical servicesand a non-
denominational place for meditation and
prayer

— Engaging with local congregations or
parishes about the needs of the elderly

52
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DISCLAIMER

This handout is provided as an infor mation service by Carters Professional
Corporation. Itiscurrent only as of the date of the handout and does not
reflect subsequent changesin thelaw. This handout isdistributed with the
understanding that it does not constitute legal advice or establish a
solicitor/client relationship by way of any infor mation contained herein.
The contents are intended for general infor mation purposes only and under
no circumstances can berelied upon for legal decision-making. Readers
are advised to consult with a qualified lawyer and obtain awritten opinion
concer ning the specifics of their particular situation.
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