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A.INTRODUCTORY COMMENTS
» The purpose of this presentation isto:

— Provide a summary of recent developmentsin
the law to date on same sex marriage

— Offer preliminary advice on how churches can
ensur e that they arein compliance with recent
legal developments

» See Charity Law Bulletin #31 at
www.charitylaw.ca for more details

» Thisareaof law isin a state of flux and is highly
controversial. Assuch, the commentsthat follow
are of a tentative nature and ar e subject to change
asthisevolving area of the law unfolds
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B. OVERVIEW OF TOPICS

» The Legal Framewor k regarding same sex
marriages

— Case law developments
— Proposed federal legislation

— Impact of Bill C-250 (Hate Crimes) on same
Sex marriage issues

— Impact of human rights legislation

* What churches and religious charitiescan doin
response

— Theimportance of constitutional documents
— Review of existing constitutional documents
— Conducting a legal audit

— Education of clergy concer ning their legal
rights
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C. THE LEGAL FRAMEWORK
REGARDING SAME SEX
MARRIAGE

1. Recent Case Law Developments Regarding
Same Sex Marriage

e Vriendv. Alberta [1998] — Supreme Court of
Canada

— Theexclusion of “sexual orientation” asa
protected ground of discrimination under
the Alberta I ndividual’ s Rights Protection
Act is unconstitutional

e M. v. H.[1999] — Supreme Court of Canada

— The opposite sex definition of “ spouse” under
the support provisions of the Family Law Act
(Ontario) isunconstitutional

 Hall (Litigation guardian of) v. Powers [2002] —
Ontario Superior Court

— Initsdecision, the court stated that there was
“...no...single position within the Catholic faith
community” in relation to same sex couples
notwithstanding the traditional teaching of the
Catholic Church
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» Recent casesthat have challenged the
constitutional validity of the opposite-sex
requirement of marriage

— B.C. case of Equality for Gays and Lesbians
Everywhere (EGALE) [2003] British Columbia
Court of Appeal, and

— Ontario case of Halpern v. Canada (Attorney
General) [2003] Ontario Court of Appeal

* Inthe above cases the respective Courts of
Appeal ruled that the existing common law
definition of marriage asthe “ union of one
man and one women” is unconstitutional

— Neither the Halpern nor the EGALE cases have
been appealed to the Supreme Court of Canada

7

 Catholic Civil Rights League v. Hendricks [2004]
Quebec Court of Appeal

Trial decision:

— The statutory opposite-sex requirement for
marriage in Quebec violates s. 15(1) of the
Charter

— Thisfinding was appealed to the Quebec
Court of Appeal, but quashed

— Same sex marriage still legal in Quebec

* Section 15 of the Canadian Charter of Rights
and Freedoms does not specifically guarantee
equality based on “sexual orientation” but the
courts have found analogous groundsto those
protected in section 15

8

www.carters.@ 4 www.charitylaw.@




C ™ Terrance S. Carter, B.A., LL.B.
JNRS'G} and Mervyn F. White, B.A., LL.B.

* Dunbar v. Yukon [2004] Y .J. No. 61 delivered
July 14, 2004

— Attorney General conceded that the opposite
sex requirement for marriageis
unconstitutional as not consistent with the
equality rights guarantee set out in s.15(1) of
the Charter and is not justifiable.

— Court re-formulated the common law
definition of marriage as “the voluntary
union for life of two personsto the exclusion
of all others’.

2. Proposed Federal Legislation

* Inthesummer of 2003, the federal
gover nment confirmed that it would not
appeal the decisions of the Courts of Appeal
in B.C., Ontario and the Quebec cases
referenced earlier

* Proposed federal legislation was prepared by
the federal gover nment in the summer of 2003

* In October 2003, the federal gover nment
submitted its factum to the Supreme Court of
Canada in support of areferenceto determine
the constitutionality of its draft legislation
recognizing the union of same sex couples

10
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* On January 27, 2004, the federal gover nment
amended the reference to the Supreme Court of
Canadato include a question concer ning the
constitutionality of limiting marriage to persons
of different sex

» The actual wording of the proposed dr aft
legislation entitled Proposal for an Act
Respecting Certain Aspects of Legal Capacity for
Marriage for Civil Purposesis asfollows:

— Section 1. “Marriage, for civil purposes, isthe lawful
union of two personsto the exclusion of all others.”

— Section 2: “Nothing in this Act affects the freedom of
officials of religious groupsto refuseto perform
marriagesthat are not in accordance with their religious
beliefs.”

11

e Section 2 does not establish a new right, it only
recognizes what is assumed to be an existing
right

* Changesto other federal statutes will also be
made as a result of the new legislation

e Samesex marriage referenceto be heard by the
Supreme Court of Canadain early October 2004

* For further details see
http://canada.justice.gc.ca/en/news/'nr/2003/doc_30946.html

3. Impact of Bill C-250 (Hate Crimes) on Same Sex
Marriage | ssues

* When considering the topic of same sex
marriage, churches need to be awar e of Bill
C-250 (Hate Crimes) [See presentation by Bruce L ong]

12
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» Statements opposing same sex marriage might
in some situations be considered as a hate crime
offence

* Bill C-250 was given Royal Assent on April 29,
2004

4. Impact of Human Rights L egislation

a) The Human Rights Code [RSBC 1996] Chapter
210 (the“Code”)

» The Code prohibitsdiscrimination in provision
of accommodation, service and facility, based
on sexual orientation:

s.8(1) a person must not, without a bona fide and
reasonable justification,

(a) deny to a person or class of persons any
accommodation, service or facility customarily available

to the public, or
13

(b) discriminate against a person or class of persons
regarding any accommodation, service or facility
customarily available to the public

because of the race, colour, ancestry, place of origin,
religion, marital status, family status, physical or mental
disability, sex or sexual orientation of that person or class
of persons.

 Further, the Code prohibits discrimination in
relation to employment based on sexual
orientation:

s.13(1) A person must not

(a) refuse to employ or refuseto continueto employ a
person, or

(b) discriminate against a person regar ding employment or

any term or condition of employment
14
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because of the race, colour, ancestry, place of origin,
religion, marital status, family status, physical or mental
disability, sex or sexual orientation of that person or
because that person has been convicted of a criminal or
summary conviction offence that is unrelated to the
employment or to theintended employment of that

per son.

(2) An employment agency must not refusetorefer a
person for employment for any reason mentioned in
subsection (1).

(3) subsection (1) does not apply

(a) asit relatesto age, to a bona fide scheme based on
seniority, or

(b) Asit relatesto marital status, physical or mental
disability, sex or age, to the operation of a bona fide
retirement, superannuation or pension plan or to a bona

fide group or employee insur ance plan
15

(4) subsections (1) and (2) do not apply with respect to a
refusal, limitation, specification or preference based on a
bona fide occupational requirement.

* Thereisan exemption, contained in the Code,
availableto charities and other religious
or ganizations:

s.41 |f acharitable, philanthropic, educational, fraternal,
religious or social organization or corporation that is not
operated for profit hasasaprimary purposethe
promotion of the interests and welfar e of an identifiable
group or class of persons characterized by a physical or
mental disability or by a common race, religion, age, sex,
marital status, political belief, colour, ancestry or place
of origin, that organization or corporation must not be
consider ed to be contravening this Code becauseit is
granting a preference to members of the identifiable
group or class of persons.

16
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b) The Canadian Human Rights Act

» Section 3 defines “ prohibited grounds of
discrimination” asfollows:

For all purposes of this Act, the prohibited grounds of
discrimination arerace, national or ethnic origin,
colour, religion, age, sex, sexual orientation, marital
status, family status, disability and conviction for which
a pardon has been granted.

» Section 5 defines “ discriminatory practice” as
follows:

5. Itisadiscriminatory practicein the provision of
goods, services, facilities or accommodation
customarily available to the general public

(a) to deny, or to deny accessto, any such good,
service, facility or accommodation to any individual,

or

17

(b) to differentiate adversely in relation to any
individual, on a prohibited ground of
discrimination.

¢) Recent key human rights decisions

e Trinity Western University v. British Columbia
College of Teachers (2001), Supreme Court of
Canada held:

“The freedom to hold beliefsis broader than the
freedom to act on them. The freedom to exercise
genuinereligious belief does not includetheright to
interferewith therights of others.”

18
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» Ontario (Human Rights Commission) v. Brillinger
[2002] — Ontario Superior Court

— In furtherance of hisreligious beliefs, the
owner of a printing shop felt he could not
assist in the printing and distribution of
infor mation intended to spread the acceptance
of homosexual lifestyles. However, he had not
refused service to homosexual customers

— In finding the owner in violation of the
Human Rights Code the court upheld the
“right to be free from discrimination based on
sexual orientation in obtaining commercial
services’

19

D. WHAT CHURCESAND
RELIGIOUSCHARITIESCAN DO
IN RESPONSE

1. Thelmportance of Constitutional Documents
a) Thelegal nature of religious organizations

e Churchesand other religious or ganizations
are a voluntary association of personswho
cometogether for a collective purpose as
reflected in their respective governing
agreement, namely their constitution

* A church constitution isa civil law document
that can only reflect church law if it ismade a
part of the church constitution

20
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b) Theneed for churchesand religious charitiesto
clearly articulate their identity and beliefs
through a constitution

e Sinceachurchisnothing morethan what the
individualsforming it decideit to be, it is
essential for churchesto clearly state what they
believe and, where possible, relate those beliefs
to Scripture

e If thechurch failsto articulate what it isand
what it believes, it will beleft up to the courtsto
determine it on behalf of the church. The
church may then be left more vulnerableto
challenge under proposed federal legislation,
the Human Rights Code and Bill C-250

21

» The way in which the church articulates what
it believesisthrough the church constitution

 For unincor porated churches, a constitution is
usually a single document that is neither issued
nor sanctioned by the gover nment

* For incorporated churches, the constitution
usually consists of a collective of the following
documents:

— Letters patent
— General operating by-law
— Policy Statements

22
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2. Possible Options Regarding Specific
Constitutional Documents

* Inlight of recent changesin the law, churches
and other religious organizations can take the
following steps

a) Statement of Faith

* A Statement of Faith should always be part of
the constitution of a church

o Scriptureisopen todiffering inter pretations.
A moreliteral and/or orthodox interpretation
would likely be more consistent with a
position not in support of same sex marriage

23

» |If applicable, the church’s Statement of Faith
should reflect the church’stheological belief in
aliteral and/or orthodox inter pretation of
Scripture

» General Scriptural passages such asthose
contained in the Apostle’'s Creed can be
inserted in the Statement of Faith

» However, Scriptural passagesthat may be
construed as promoting hatred against an
identifiable group may leave the church open to
civil and even criminal liability

24
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* Accordingto the case of Owensv.
Saskatchewan (Human Rights Commission)
[2002] (Sask. Q.B.) Scriptural references may
be found to be promoting hatred

b) Charitable objects

 Thechurch’'scharitable objectsare set out in
its letter s patent and should clearly indicate a
religious pur pose with refer ences, where
possible, to Scripture, i.e. “propagating the
Gospel of Jesus Christ”

 Thechurch’'scharitable objects should also
make reference to upholding the church’s
Statement of Faith, where applicable

25

c) General operating by-law

» Thegeneral operating by-law should define
member ship

e Conditionsfor church membership could
include:

— Adherencetothe church’s constitution
and its Statement of Faith

— Memberswould be subject to church
authority

— A reguirement to sign a member ship
statement by a member indicating they
agree to comply with the church
constitution and its Statement of Faith

26
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* Individualsinvolved in or leading church
ministriesor programs, aswell as key
employees, could collectively berequired to be
members

* Theby-law should also have a provision
authorizing the director s to implement
oper ating policiesfor the church, together
with an effective discipline procedure

d) Policy Statements

* Poalicy Statements can be of assistancein
articulating a practical manifestation of the
church’sbeliefs

27

» Churches should ensure that their Policy
Statements make reference to being applied in
accordance with the church’s Statement of
Faith, where applicable

* Policy Statements must be prepared in a
manner that is consistent with applicable
human rightslegislation

» Examples of the types of Policy Statements that
a church might adopt with regard to same sex
marriage are as follows:

— A policy on marriage including the
following, where applicable:

28
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* If the church does not support same sex
marriage in accor dance with aliteral and/or
orthodox interpretation of Scriptures, the
policy should contain a statement recognizing
marriage as a holy sacrament of the church
and defining marriage as being between one
man and one woman in accor dance with its
Statement of Faith

» Clergy should berequired to subscribetothe
church’s constitution, including its Statement
of Faith

* Marriage can only be solemnized by clergy of
thelocal church or other clergy approved by
the church who have subscribed to the
Statement of Faith and constitution of the
church

29

» Theclergy isconfirmed to havetheright to
decide whether or not he or she wishesto
proceed with solemnizing a marriageif doing
so would be contrary to hisor her religious
beliefs

— A facility use palicy providing for the following:

» Restricting use of church facilitiesto church
programs and/or membersand for purposes
which are consistent with the Statement of
Faith and constitution of the church

» Since a church can discriminate in terms of
member ship and services per s. 41 of the
Human Rights Code, a church may restrict
the use of the facilities to only those holding
member ship status

30
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o If church facilitiesarerestricted for use by
members, a chur ch that does not support
same sex marriage may have the ability to
prohibit the use of its facilities for
conducting same sex marriages by non-
members and membersalike

* However, such facility use policies must be
prepared in a manner consistent with the
requirements of the Human Rights Code and
therefore cannot exclude an identifiable

group

* Churchesare cautioned to draft their Policy
Statements utilizing neutral wor ding where
possible and avoid negative or pejorative
wording or wording that refersto an
identifiable group

31

» Churches are cautioned against implementing
conduct or lifestyle statements which may be
constr ued as discriminating against an
ide(;ltifiable group contrary to the Human Rights
Code

» Churches should ensure that their Policy
Statements are enfor ced in a consistent manner,
otherwise, the following may occur:

— The church may waive its ability to enfor ce

— The church may be vulnerable to allegations
of discrimination for inconsistency in
enfor cement

32
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» Anexampleiswherethechurch
neglectsto enforce provisionsin a
conduct statement with regard toa
particular activity, i.e. prohibition on
drinking alcohol, but enforces
prohibition against adultery

» The church needsto set out a procedur e of
church discipline reflecting principles of
fairness and natural justice. For further

details, see an article on church discipline at
http://www.carters.ca/pub/article/church/
1995/disciplin.pdf

33

3. Review of existing constitutional documents

* If the church has an existing constitution, it
should bereviewed to deter mine whether the
church’s documents ar e consistent with recent
developmentsin the law

e Thechurch should deter mineif its Statement of
Faith and Policy Statements are part of its
constitution

4. Conducting alegal audit

* Giventheseverity in liabilities for non-
compliance with changesin the law, chur ches
should consider alegal audit of all of their
policies and constitutional documents, aswell as
of their liturgies and teaching materials

34
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» The purpose of alegal audit would be to:

— Review whether the church’s existing
constitutional documents may be
inconsistent with applicable legal
requirements under Bill C-250, the Human
Rights Code and proposed federal legislation
on same sex marriage

— Review whether the documentsreflect any
discrimination or promotion of hatred
against an identifiable group

35

5. Education of clergy concerning their legal rights

* It would be prudent for local churches and/or
denominationsto educate the clergy of their legal
rightsin relation to the fulfillment of their
ministerial duties and the operations of the
church asawhole

 Thedraft federal legislation recognizesthe
freedom of officials of religious groupsto refuse
to perform marriages contrary to their religious
beliefs, but does not recognize a similar freedom
for religious groups as contemplated by Halpern

* Itisthereforeimportant for local churches
and/or denominationsto provide education on
therightsof both the clergy aswell astherights
of the church in general

36
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F. SUMMARY COMMENTS

In summary, in light of the recent developments
in the law concer ning same sex marriages,
churches should consider some or all of the
following:

» Wher e applicable, a church should articulate its
adherenceto aliteral and/or orthodox
inter pretation of Scripture

» Thisadherence could bereflected in the
constitutional documentation of the chur ch,
including its charitable objects, and should,
wher e applicable, encompass a clear religious
purpose with referenceto upholding the
Statement of Faith of the church

37

» Churches should avoid Scriptural referencesin
its Statement of Faith where such Scriptural
passages may be construed as promoting hatred
against an identifiable group

» The church’s general operating by-law should
define member ship, authorize Policy Statements
and establish a procedure for church discipline

* Individualsinvolved in or leading church
ministriesor programs, aswell as key
employees, should also berequired to be
members

38
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* Policy Statements may be of assistancein
articulating a practical manifestation of the
beliefs of a church

* |f the church does not support same sex
marriage in accor dance with aliteral and/or
orthodox inter pretation of Scriptures, a Policy
Statement on marriage should contain a
statement recognizing marriage as a holy
sacrament of the church and defining marriage
as being between one man and one woman in
accordance with its Statement of Faith

» Prepare an appropriate facility use policy to
restrict use of church facilitiesto church
programmes and /or members

39

* Policy Statements should be drafted using neutral
wor ding wher e possible and avoid negative or
pejor ative wor ding or wording that refersto an
identifiable group

* In preparing Palicy Statements, churches will
need to preparethem to bein compliance with
legal developments regarding the solemnization
of same sex marriages, Bill C-250 and the Human
Rights Code

» Churches are cautioned against implementing
conduct or lifestyle statements which may be
construed as discriminating against an
identifiable group contrary to the Human Rights
Code

40
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* Churches must ensuretheir Policy Statements
are enforced in a consistent manner

* A legal audit should be considered for existing
and proposed policies and constitutional
documentsto review whether those documents
arein compliance with recent developmentsin
the law

* Local churches and/or denominations should
educate their clergy regarding the legal rights of
clergy aswell asthechurch

41
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I ntroduction

» Bill C-45, “An Act to Amend the Criminal Code
(Criminal Liability of Organizations)”, was
proclaimed into force on March 31, 2004

* Bill C-45imposesa Criminal Code duty on
organizations and their representativesto
protect their workers and the public by
creating a Criminal Code duty similar tothe
duty already found in the Occupational Health
and Safety Act (Ontario), which requiresthat
employerstake every reasonable precaution
to protect their employees

* SeeCharity Law Bulletin #35 at
www.charitylaw.ca for more details

2
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Application of Bill C-45

 Theamendments contemplated by Bill C-45
will apply to all types of organizations,
including non-shar e capital corporations,
profit-making cor por ations, partner ships, and
unincor porated or ganizations

. “Organization” isdefined in Bill C-45to
mean:

a) A public body, body corporate, society,
company, firm, partnership, trade union or
municipality, or

b) An association of personsthat
i. Iscreated for a common purpose
ii. Hasan operational structure

iii. Holdsitself out to the public asan
association of persons
3

Key Reformsto the Criminal Code by Bill

C-45

1. Imposing criminal liability on or ganizations
will no longer requirethat the criminal
conduct or act of the organization be
committed by a directing mind of the
or ganization

2. The Crown will now be ableto “cobble
together” the essential elements of a criminal
offence, which can be attributed to separ ate
individuals within the offending or ganization,
in order to establish criminal liability

4
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3. Representatives of the offending or ganization
who can commit or contribute to the physical
element of the offence now includes directors
and officersand all otherswho act on behalf
of the organization

4. A reckless corporate culture, whichis
tolerated by senior management, may be
sufficient to establish the mental element of
the criminal offence

5. Wherethecriminal offenceisbased on
allegations of criminal intent or recklessness,
the Crown will establish the mental element
where a senior officer isa party tothe criminal
offence, or where a senior officer has
knowledge of the offence but failed to take all
reasonable stepsto prevent or stop the offence

6. A specific and explicit legal duty will be
imposed on those who direct the work or task
of others, to ensure that such individuals take
all reasonable stepsto prevent bodily harm at
wor k
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Criminal Negligence — Amendmentsto Section 22.1

* The physical element can be committed by the
or ganization’srepresentatives while the
mental element of criminal negligence can
stem from the organization’s senior officers

* Anorganization’scriminal liability for
negligence can now be established through the
aggregation of the representatives and senior
officers acts, omissions and state of mind

* However, the act of criminal negligence must
be within the scope of the representative's
authority before it will beimputed to the
or ganization

Criminal Offences Other Than Negligence
— New Section 22.2

* Bill C-45 will also makeit easier to hold
or ganizations accountable for criminal offences
other than negligence (i.e. criminal offences
requiring intent or recklessness, which arethe
maj ority of offencesin the Criminal Code)

* This new provision of the Criminal Codeis
mor e limiting than section 22.1 in that criminal
liability isrestricted to the conduct of the senior
officers
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* Furthermore, the physical element and the
mental element will still need to be derived
from the same individual (i.e., from one senior
officer)

» The definition of a “ senior officer” remains
broad and, thus, an organization is as equally
liable for the criminal conduct of someone with
oper ational management authority asit isfor
someone with policy-making authority

A New Duty — Section 217.1

* Bill C-45 has also introduced a form of
“criminal negligence” into the Criminal Codeto
address wor kplace safety, or the lack ther eof,
by adding section 217.1 as follows:

Everyone who undertakes, or hasthe authority, to
direct how another person doeswork or performsa
task isunder a legal duty to take reasonable steps
to prevent bodily harm to that person, or any other
person, arising from that work or task

» Thisduty to prevent bodily harm appliesto
both individuals and organizations as the term
“everyone” has been defined toinclude an
organization and isimposed on anyone who
directs, or hasthe authority to direct, another
per son

10
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* Most importantly, it should be noted that the
new provision in the Criminal Code covers not
only “work”, but tasks as well

» This could potentially expose those who dir ect
the work or task of othersto criminal sanction
for conduct that would traditionally be
considered as negligence, and more
appropriately dealt with through existing
regulatory provisions, such asthose found in
the Occupational Health and Safety Act
(Ontario)

11

Reasonable Steps — Organizational Due

Diligence

* However, the following may be satisfying the
“reasonable steps’ in completing or ganizational
duediligencereferred toin section 217.1 by an
or ganization:

— Conducting a legal audit toreview the
or ganization’s existing policies and
programmes to deter mine whether or not they
areinconsistent with applicable legal
requirements

— Having an ongoing audit programme

— Establishing a safety system and ensuring that
all reasonable steps ar e taken to ensur e that
the system is effective

12
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— Implementing business methodsin response
to any discovered needs

— Requiring that the corporate officersreport
totheboard in a scheduled, timely fashion

— Ensuring that all corporate officersare
awar e of the standards of their industry

— Requiring that corporate officers
immediately and per sonally react when they
see that a system has failed

— Publicizing both contingency and remedial
plansfor dangersand problems

13

—Exercising due diligence in selecting competent
per sons when any of the officers’ dutiesare
delegated

—Utilizing reports from outside professionals

—Recording all stepstaken to ensurethat due
diligenceis being exer cised

—Making due diligence an integral part of every
employee’'s performance review

—Directors and senior manager s should exhort
those whom they manage to reach an accepted
standard of practice

14
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Effect of Bill C-45 On Insurance Cover age

* Bill C-45 may seriously affect insurance
coverage for directorsand officers, wher e such
INsurance cover age was previously available

» For example, many directors and officers
liability insurance policies provide for a duty to
defend against civil lawsuits founded in
negligence, or against allegations laid under
regulatory legislations, such as the Occupational
Health and Safety Act (Ontario)

15

* Thisduty to defend would impose on the
insurer aduty to provide and pay for
reasonable legal expensesincurred in defending
a claim. Normally, such a duty to defend would
not extend to allegations of criminal conduct

* Nor mally, such a duty to defend will not extend
to allegations of criminal conduct, based on the
public policy principle that one cannot buy
Insurance to cover criminal activities

» Assuch, it ispossible that a director or officer
could be charged under the new provisions of
the Criminal Code for conduct that would have
traditionally been considered a regulatory
offence (and for which a duty to defend would
have been imposed upon theinsurer) and not be
covered for legal defence costs

16
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» Assuch, the distinction between insurance
cover age for non-intentional torts versus
intentional tortsisvery important in light of the
amendments introduced through Bill C-45

* By itsvery nature asa criminal charge (which
contemplates either a form of criminal intent or
arecklessly negligent mind), Bill C-45, and
specifically section 217.1, may have the effect of
creating aform of “intentional” or “criminal”
negligence

* While this may seen illogical and contradictory
at first glance, it would appear that the intent of
the legislation isto create a new level or type of
negligence, which is based on the r ecklessness of
an organization, but for which the penalties
imposed are mor e stringent

17

* |t would seem appropriate to anyone that, while a
“new” form of criminal negligence has been
created by thelegislation, the underlying
negligence — based on the for esee ability of the
event — has not changed, and as such insurance
cover age should be provided

* |t should, however, be anticipated that insurers
will attempt to limit their obligationsto cover
losses arising from such criminal negligence and
will arguethat it isan excluded risk

 Although ther e ar e reasonable argumentsto be
made that insurance should be extended to cover
such losses, such arguments may be resisted by
theinsurers, and will probably requirejudicial
review and determination

18
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| mplications and Recommendations for

Organizations

» Anyone who undertakes, or hasthe authority, to
direct the activities of volunteers, members,
employees or agents of charities, non-profit
or ganizations, churches or philanthropic groups
will be under alegal duty to takereasonable
stepsto prevent bodily harm to those persons
under their control and direction

* It ishighly recommended that or ganizations
take immediate stepsto establish a system of
checks-and-balances to monitor the acts and
omissions of its representatives and senior
officersin fulfilling their duties

19

Conclusion

» The conduct contemplated by section 217.1
would normally be dealt with through civil
concepts of negligence law, or regulatory
legislation such as the Occupational Health and
Safety Act (Ontario)

* Now that such conduct may be adjudged
criminal, insurerswill be well-placed to deny
either a duty to defend or a duty to indemnify
If criminal charges arelaid under section 217.1
or if acivil claim for damagesis pleaded too
broadly or wherethe conduct in question is
described in terms not truly negligent

20
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OVERVIEW OF PRESENTATION
* Changesto CRA Website from 2002 to 2004

* Highlights of Proposed Federal Changestothe
Income Tax Act Affecting Charities

» Sdected Discussion of New Policies From CRA
Affecting Charities

» Selected Highlights from the 2004 Budget

Thispower point presentation consists of excer pts
from a paper entitled “ Recent Changesto the Income
Tax Act and Policies Relating to Charitiesand
Charitable Gifts’ dated March 4, 2004 and Charity
Law Bulletins # 40 and #41 available at
www.charitylaw.ca
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A. CHANGESTO CRA WEBSITE
FROM 2002 TO 2004

» Refer to: www.ccr a-adr c.qgc.ca/tax/charities/
menu-e.html for all CRA resource materials

» Changestothe CRA website cover the following

topics:

— Legidative Amendments - Bulletins

— Circulars - Brochures

— Information Letters - Newdetters

— Policy Statements - Summary Policies
— Fact Sheets - Consultation Papers

B. HIGHLIGHTS OF PROPOSED
FEDERAL CHANGESTO THE INCOME
TAX ACT AFFECTING CHARITIES

Revised Draft Technical Amendmentsto the

Income Tax Act wer e introduced on February 27,

2004 r eflecting proposed changes in December

2002, February 2003 and December 2003 and are

summarized below:

1. New Definition of Gift

— Thetraditional common law definition of a
gift requires:

— Thedonor must have an intention to give
— Theremust be atransfer of property

4
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— Thetransfer must be made voluntarily
without contractual obligation

— No consideration or advantage can be
received by the donor

» Draft amendmentsto the Income Tax Act
create a new concept of “gift” for tax purposes
which per mitsa donor to receive a tax credit
under the Income Tax Act even though the
donor receives a benefit, provided that the
value of the property exceeds the benefit
received by the donor

* However, theidea that a gift can providea
benefit back to the donor isforeign tothe
common law concept of a gift

» The draft amendmentsreflect an importation
of the civil law concept of gift which permitsa
benefit back to the donor

* While a gift with an advantage may be deemed
a gift under the Income Tax Act, it will not
necessarily be a gift at common law and
therefore there will be no transfer of title
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2. New Split-Receipting Rules

» Thekey requirements of what will be
recognized as a gift for income tax pur poses
for split receipting based on the new definition
of gift reflected are asfollows:

— There must be voluntary transfer of
property with a clearly ascertainable value

— Any advantage received by the donor must
be clearly identified and its value
ascertainable

— There must be a clear donative intent by
the donor to benefit the charity

— Donative intent will generally be presumed
provided that the fair market value of the
advantage does not exceed 80% of the value
of the gift

— The eligible amount of a gift will be the
excess of the value of the property
transferred over the amount of the
advantage received by the donor
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— Theamount of the advantage isthe total value
of all property, services, compensation or
other benefitsto which the donor, or a person
not dealing at arms length with the donor, has
received or obtained or isentitled either
immediately or in the future as partial
consideration for or in gratitude for the gift or
that isin any other way related to the gift

— Excluded from the value of the advantageis
token consideration for the gift calculated on
the basis of a “de minimisthreshold” of the
lesser of 10% of the value of the gift and
$75.00

» Thecharitable receipt will now need to identify
the advantage and the amount of the advantage
as well asthe eligible amount of the resulting gift

» The advantage can bereceived prior to, at the
sametime as, or subsequent to the making of the
gift

* [t isnot necessary for a causal relationship to
exist between the making of the gift and the
receiving of the advantage aslong asthey are“in
any other way” related to each other

10
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» Therefore, if adonor makesa gift in
consider ation of the charity employing his
spouse, or the charity hireshisspousein
gratitude of the gift being made in the future,
then the value of the advantage may need to
include the current value of the employment of
the spouse

* In addition, the advantage could even be
provided by third parties unbeknownst to the
charity, which fact may necessitate that
charitiesmakeinquiries of donorsif they have
received arelated benefit from anyone

11

* A receipt can beissued where the advantage
received by the donor (less any token
consider ation based upon the “ de minimis
threshold” of thelesser of 10% of the value of
the gift and $75.00) does not exceed 80% of the
value of the gift.

» For example, theticket pricefor atable of 8 at
afundraising dinner is $2,000.00, the fair
mar ket value of the dinner is $800.00, the
value of complimentary items; i.e., the door
prizes and table giftsis $300.00

12
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Total pricefor atableof 8 $2000.00
Less:
- value of dinner $800.00
- complimentary items $300.00
(complimentary items
exceed the lesser of 10%
of $2000.00 or $75.00)

Total value of advantage

received by the donor $1,100.00
Eligible amount of
charitable receipt $ 900.00

13

 Split receipting at auctions

— Generally, since the bid value at an auction
Isconsidered to be the fair market value, no
charitable receipt can beissued for an
auctioned item

— However, when the value of an item can be
clearly determined and is disclosed to all
biddersin advance, the eligible amount for
receipting would be the differ ence between
the amount bid and the posted value

— Wheredonativeintent is established (i.e. in
instances wher e the posted value of the item
isnot morethan 80% of the accepted bid), a
receipt may beissued for the eligible amount

14
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3. New Definition of Charitable Organizations
and Public Foundations

* Inthe December 2002 draft amendment, the
definitions of charitable organizations and
public foundations wer e amended by
replacing the “contribution” test with a
“control” test

 Therationale for amending the definitionsis
to permit charitable organizations and public
foundationsto receive large giftsfrom donors
without concer n that they may be deemed to
be a private foundation

15

» The previous“contribution” test meant that
where mor e than 50% of the capital of a
charity was contributed from one donor or
donor group then the charity would be deemed
to be a private foundation subject to more
stringent activity and disbur sement
requirements

* The new “control” test meansthat whilea
donor may donate mor e than 50% of the
capital of a charity, thedonor or donor group
cannot exer cise control directly or indirectly in
any manner over the charity or bein a non
arms length relationship with 50% or more of
the directorsor trustees of the charity

16
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» Asaresult of theintroduction of a“control”
test, the convoluted businessrulesin relation to
“control” will become applicable as aresult of
the phrase “controlled directly or indirectly in
any manner whatever”

» Charitieswill now need to be car eful that they
do not unwittingly become designated as a
private foundation instead of either a charitable
organization or public foundation

17

4. The Evolving Shutdown of Tax Shelter
Donation Programs

Definition of Tax Shelter:

* A tax shelter isdefined under the Income Tax
Act as any property for which a promotion
representsthat an investor can claim
deductions or credits which equal or exceed
the actual amount of the investment within
four years of its purchase

 Thedefinition of tax shelter was amended in
the February 2003 Budget to include tax
credits on charitable donations and limited
r ecour se debt

* Thismeant that tax shelter donation programs
with promises of net return on investments
wererequired to beregistered astax shelters

18
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Description of Tax Shelter Donation Program:

» The potential misuse of tax shelter donation
programs continued to be scrutinized by CRA
and was not limited to only “art flips’

* The position of CRA was set out in a CRA Fact
Sheet entitled “ Art-Donation Schemesor ‘Art-
Flipping'”. The mechanism commonly utilized
in these schemesis explained as follows:

— Step 1: A promoter gives a person the
opportunity to purchase one or more works
of art or another item of speculative value at
arelatively low price and wor ks with the
person in donating the itemsto a Canadian
registered charity

19

— Step 2: The person donatesthe art or other
item and receives a tax receipt from the
charity that is based on an appraisal
arranged by the promoter that is
substantially higher than fair market value

— Step 3: When the person claimsthe receipt on
hisor her next tax return, it generates a tax
saving that is higher than the amount paid

» These donation programsturn on the fact that
theitem in question is purchased at a
substantially lower price than its much higher
fair market value, and that a donation receipt is
issued by aregistered charity for the fair mar ket
value when theitem isdonated to it

20

www.carters.@w 10 www.charitylaw.@w




CAP@:RSca Terrance S. Carter, B.A., LL.B.

Proposed Amendments to the Income Tax Act:

» The December 2003 and February 2004
proposed amendments to the Income Tax Act
attempt to shut down tax shelter donation
programs by severely restricting the tax benefits
from donations made under tax shelter
donation arrangements

21

New Deeming Provision:

* The proposed amendment deemsthe fair
mar ket value of property donated for the
pur pose of issuing charitable receiptsto be
thelesser of (i) thefair market value of the
property and (ii) the cost (or the adjusted
cost base wher e applicable) of the property
to the tax-payer immediately before the gift
iIsmade in the following three situations:

22
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— If thetax-payer acquiresthe property
through a “ gifting arrangement” where it
isrepresented that the acquisition of the
property would generate any combination
of tax credits or deduction that in total
would equal or exceed the cost of
acquiring the property in question,
whether or not it was acquired within
threeyears

— If thetax-payer acquired the property less
than three years befor e the gift was made

23

— If it wasreasonable to conclude that
when the tax-payer acquired the
property, the tax-payer expected to
make a gift of the property, with the
donor possibly having to provethat the
donor did not have an expectation to
make a gift when the property was
acquired

* Thedeeming provision does not apply to
inventory, real property situated in
Canada, certified cultural property,
publicly traded shares and ecological gifts

24
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» The deeming provision also does not apply to
situations where the gift ismade asa
consequence of the donor’sdeath

* The proposed December 2003 amendments
with regardsto gifts of property, if passed, will
apply to gifts made on or after December 5,
2003

Limited Recour se Debt:

» The December 2003 draft amendments also
preclude charitable receiptsfor limited
recour se debt in respect of gifting
arrangements

25

 Limited recourse debt isa form of tax shelter in
which the tax-payer incursa debt for which
recour seislimited and which can reasonably be
considered to berelated to a charitable gifting
arrangement

* Even in situations wher e the recour se is not
limited, the debt may be deemed to be a limited
recour se debt unlessthe arrangement isin
writing to repay the debt within 10 years and
interest is paid annually within 60 days of the
debtor’staxation year at not lessthan CRA
prescribed rate

* [f agift includes alimited recour se debt, then
the amount of the loan would be deducted from
the amount of the gift

26

www.carters.@w 13 www.charitylaw.@w




CAP@:RSca Terrance S. Carter, B.A., LL.B.

Substantive Gifts:

» Substantive Gift Amendment isintended to
prevent a donor from avoiding the application of
the Deeming Provision by disposing of property
to a charity and then donating the pr oceeds of
disposition, rather than the donor donating the
property directly to the charity

* In thissituation, the Deeming Provision in
subsection 248(35) would apply and the fair
mar ket valueis“deemed” to bethelesser of the
fair market value of the substantive gift and the
cost, or if the substantive gift is capital property
of the tax-payer the adjusted cost base, of the
substantive gift to the tax-payer immediately
befor e disposition

27

Anti-Avoidance Rule;

* In addition to the deeming provision, the
December 2003 draft amendmentsintr oduced
an anti-avoidance rule in subsection 248 (37)
that if one of the reasonsfor a series of
transactions that includes a disposition or
acquisition of property isto increase the amount
of the FMV of the gift, then the cost of the
property for receipting shall be deemed to be
the lowest cost to the donor to acquirethe
property in question or “an identical property”
at any time

28
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Practical I mplications:

» Charitieswill berequired toinquire of donors
of gift in kind when the property donated was
acquired by thedonors. Where possible, a
written confirmation should be obtained from
the donorsto evidence the date of acquisition

* |f the deeming provision applies, then the
charity will need to inquire of the donor to
deter mine the amount of the ACB of the gifted
property, if applicable

» Charitiesmay berequired toinquire of donors
of giftsin kind to determine whether the donors
had an expectation to make a gift at thetime
when the donor acquired the property

29

» Charitiesreceiving gifts of private shares will
need to deter mine if the shares were acquired
within three years prior to the making of the
gift or whether such shares had been
exchanged for another class of sharesi.e. in an
estate freeze, either within threeyearsor for
the pur pose of making a gift

» The proposed amendmentsin relation to
limited recour se debt, if passed, will apply to
gifts made on or after February 19, 2003

30
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5. Revocation of Registration of Charities

e Pursuant to the proposed December 2002
Amendments, subsection 149.1(2), (3) and (4)
will be amended to per mit the revocation of
the charitable statusif a charity “makes a
disbursement by way of a gift” whichisnot a
gift made “in the course of charitable
activities carried on by it” or not a gift “to a
doneethat isa qualified donee” at the time of
the gift

» All gifts made by a charity must be madein
the course of furthering its charitable
activities or transferred only to qualified
donees

31

6. Additional Qualified Donee

 TheFebruary 27, 2004 Draft Amendments
expand “qualified donees’ toincludea
municipal or public body performing a
function of a gover nment in Canada

 Thisamendment isin response to the Quebec
Court of Appeal decision in Tawich
Development Corporation v. Deputy Minister of
Revenue of Quebec, 2001 D.T.C. 5144

32
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C. SELECTED DISCUSSION OF NEW
POLICIESFROM CRA AFFECTING
CHARITIES

1. New Policy Statement on Political Activities

» The courts have held that an organization that
has been established for a political purpose
cannot be aregistered charity. Palitical
pur poses have been defined by the courts as
pur poses seeking to:

— Further theinterests of a particular political
party; or support a political party or
candidate for public office;

— Retain, oppose, or change the law, policy or
decision of any level of government in
Canada or aforeign country

33

» A charity’sability to participate in palitical
activities have been controversial and highly
confusing for along time

* CRA’s Palicy Statement on Political Activities
gives clarification to charitiesfrom a
administrative, not legislative standpoint

» The Palicy Statement gives a broader
inter pretation of what are charitable activities as
opposed to political activities

* CRA has established three categories of
involvement by charitiesin palitical activities:

— Charitable activities
— Prohibited activities
— Permitted political activities

34
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» Examples of charitable activities:

— Distributing the charity’ sresearch on a particular
topic relevant to its charitable purpose

— Releasing and distributing aresearch report to
election candidates

— Publishing aresearch report online
» Examples of prohibited activities:

— Supporting an election candidatein the charity’s
newsletter

— Distributing pamphletsthat underlinethe
government’slack of contribution to the charity’s
goals

— Preparing dinner for campaign organizersof a
political party

— Inviting competing election candidates to speak at
separate events

35

» Examples of permitted political activities:

— Buying a newspaper advertisement to pressurethe
gover nment

— Organizing a march to Parliament Hill

— Organizing a conferenceto support the charity’s
opinion

» Limits on using charitable resourcesfor permitted

political activities:

— Under the Income Tax Act, a charity must
devote substantially all of itsresourcesto
charitable activities

— Substantially “all” is defined by the CRA as
90% or more, meaning that a charity may not
devote morethan 10% of itstotal resour ces per
year to political activities

36
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— Smaller charitieswith less than $50,000
annual income can devote up to 20% of
their resourcesto palitical activities,
income between $50,000 and $100,000 can
devote up to 15%, and income between
$100,000 and $200,000 can devote up to
12%

— Resources used towar ds per mitted paolitical
activities are not applied to meeting a
charity’s disbursement quota for receipted
donations

37

2. New Palicy on Business Activities

* Running abusinessisgenerally not a charitable
activity

* However, arelated business will be permitted
subject to certain limitations

* Arrelated businessisdefined as a business
activity connected to a charity that isused in
the furtherance of the charity’s charitable
pur poses

e Therearetwo kinds of related businesses:

— Businesses that arelinked to a charity’s
pur pose and subordinate to that pur pose,
such as:

38
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A hospital’s parking lots, cafeterias, and
gift shopsfor the use of patients, visitors,
and staff

* Gift shopsand food outletsin art galleries
or museums for the use of visitors

* Book stores, student residences, and dining
halls at universitiesfor the use of students
and faculty

» Therefore, a church that operates a bible
book store would likely be carrying on a
permitted related business because the
selling of biblesisrelated to the charitable
pur pose of the church

39

— Businesses that are run substantially by
volunteers, i.e. 90% arevolunteers, are deemed
to bearelated business even if if the businessis
not linked to the charitable objects of the
charity

» Unrelated business: |'sa business activity that is
neither related nor deemed related, i.e. if a church
decidesto buy and sell computersfor profit, or
run a catering business with more than 10% paid
employees.

» Charities cannot participatein unrelated
businesses, asthey risk being refused or losing
charitable registration status

40
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3. New Poalicy on Holding of Property for
Charities

* CRA hasrecognized that organizations that
hold title for registered charities can be
registered as charities themselves

e Charities may want to use charitabletitle-
holding organizationsin order to protect their
assets from liability associated with operation

* Exampleswould be separate foundations for:

— Land holdings
— Equipment and/or management facilities

— Licensing of Intellectual Property

41

D. SELECTED HIGHLIGHTSFROM
THE 2004 BUDGET

1. Overview

* The 2004 Federal Budget (the “Budget”)
represents a major initiative by the Federal
Government in rewriting thetax rules
concer ning the taxation and administration of
charities

» Draft enabling legislation from the Budget was
released on September 16, 2004

 TheBudget reflectsto a large extent the
proposals of the Voluntary Sector Initiative's
Joint Regulatory Table, particularly asit
relatesto inter mediate taxes and sanctions

42
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 TheBudget alsorectifiesa number of technical
problems regar ding disbur sement quotas
involving charities

2. Intermediate Sanctions and Related M atters
I nter mediate taxes and penalties

 TheBudget proposes a more responsive
approach totheregulation of charities
under the Income Tax Act by introducing
sanctionsthat are more appropriate than
revocation for relatively minor breaches of
the Income Tax Act

 Thesanction will apply in respect to
taxation yearsthat begin after March 22,
2004

43

Taxation of Gross Revenue

o Grossrevenue generated by a registered
charity from prohibited activities will be
taxed at rates between 5% for first
infractions up to 100% for repeat infractions

Suspension of Tax Receipting Privileges

* Registered charity tax receipting privileges
will be suspended for using donated funds
other than for charitable purposes and for
failure to comply with certain verification and
enfor cement sections of the ncome Tax Act

44
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» Wherearegistered charity provides undue
benefitsto “any person”, including “trustees’,
there will also be the imposition of a 105% tax
for afirst infraction and 110% tax for a second
infraction on the amount of the undue benefit

» Directorsof charitieswill become obligated to
ensur e that the salaries paid to its employees
arereasonablein the circumstances

M onetary Penalties

e Imposes monetary penalties of $500.00 for
failuretofileannual returns, together with the
publication of the names of late or non-filers

45

Tax on Giftsand Transfersto Other Registered
Charities

 Wherearegistered charity issues receipts with
incomplete infor mation, there will be a 5%
penalty on the eligible amount stated on the
receipt for afirst infraction, and a 10% penalty
on repeat infractions

« Whereacharity isinvolved in delaying the
expenditure of money on charitable activities by
transferring the fundsto another registered
charity, both charitiesinvolved will bejointly
and separately liable for the amounts so
transferred, together with a 10% tax on such
amounts

46
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3. Annulment

The Budget will provide explicit authority to
the Minister to annul an organization’s
registration in circumstances where the
organization wasregistered in error

The benefit of an annulment isthat the
normal 100% Part V revocation tax under
the Income Tax Act will not apply

a7

4. Appeals Regime

I nter nal Reconsider ation Pr ocess

— Denial of applicationsfor charitable status

— Revocation or annulments of a charity’s
— Designation of a charity asa private or

— Imposition of any taxes or penalties against

The Budget will extend the application of

CRA'’sexisting inter nal objection review

process to notices of a decision regarding
registration

public foundation or charitable organization

aregistered charity

48
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Exter nal Appeals Process

* Appealsfrom decisions concerning refusal to
grant registered charitable status or
revocation of registered charitable status
will need to continueto be madetothe
Federal Court of Appeal

49

5. Disbursement Quota Rules
Reduction of Disbursement Quota Rate

 TheBudget proposestoreducethe 4.5%
disbursement quota that currently appliesto
public and private foundationsto a more
manageablerate of 3.5%

Extension of 3.5% Disbursement Quotato
Charitable Organizations

* Inthepast, only public and private
foundations wer e subject to a disbur sement
guota upon its capital assets not used in
charitable activities

50
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 TheBudget proposesthat the reduced 3.5%
disbursement quota on capital assetswill also
apply to charitable or ganizations

Realizing Capital Gains from Endowments

 TheBudget proposestorename 10 year gifts
as endowments

* It appearsthat theintent of the Budget isto
allow the expenditure of capital gains
accruing on the original endowment, provided
that the ter ms of the endowment do not
preclude the expenditure of capital gains

51

* Thepreviousanomaly that 80% of the
disbursement of the capital gain had to be
added to the disbursement quota of a charity
will now be alleviated by reducing the 80%
disbursement quota by the lesser of 80% of the
capital gain realized on the disposition and
3.5% of thevalue of all property not used
directly in charitable activities for
administration

Transfer of Endowments

 TheBudget proposesthat an endowment
received by aregistered charity from another
registered charity would result in the same
treatment asif the endowment had been
received directly from the original donor

52
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Gifts Transferred to Charitable Organizations

 TheBudget proposesthat all transfersfrom
oneregistered charity to another, including
transfersto a charitable organization, will be
subject to the 80% disbursement
requirement

* Previously charitable organizations were
exempt from the 80% disbursement quota
from thetransfer of fundsto other charities

53

6. GiftsMade By Way Of Direct Designation

* Where an individual has designed in his/her
will a charity asa direct beneficiary of the
individual’s RRSP, RRIF or lifeinsurance
policy, the Budget proposesto treat such gifts
as endowments for the purposes of the
disbursement quota rules

* Thiswill mean that direct designation of RRSP,
RRIF and life insurance proceeds will be
subject only to the 3.5% disbursement quota
while they are held as capital and then subject
to the 80% disbursement quota requirement in
the year in which they are disbursed

54
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7. New Not-for-Profit Corporations Act

 TheBudget also includes a commitment by
the Federal Government to introduce a new
Not-for-Profit Corporations Act that will
reduce the regulatory burden on the not-for-
profit sector, improve financial
accountability, clarify theroles and
responsibilities of directors and officers, and
enhance and protect the rights of members

55
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The Impact on Christian Counseling and
Church Discipline Arising from the Recent
Jehovah Witness Case

by Mervyn F. White, B.A., LL.B.
© 2004 Carter & Associates

I ntroduction

* Matthew 18:15-18 hastraditionally been
inter preted as directing Christiansto resolve
their disputes without recoursetothe courts

» Clergy have frequently recommended the
application of M atthew 18:15-18 to their
congregants as being in keeping with the
Scriptures

* A recent court decision in Ontario, however,
has questioned the appropriateness of relying
on Matthew 18:15-18 in resolving disputes and
the correctness of clergy’sadvicetothat effect

e SeeChurch Law Bulletin #3 at
www.churchlaw.ca for mor e details

2
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Factsin theV.B. v. CairnsCase

e 1n 1998, the plaintiff commenced an action
against church elderswho participated in
counseling meetings and the Watch Tower (the
gover ning body of the Jehovah’s Witnessesin
Canada) for negligence in having had the
plaintiff confront her father, whom the
plaintiff accused of sexually abusing her

o After reviewing the facts of the plaintiff’s case,
Justice Malloy held that in certain situations,
advising victimsto confront their abusers
pursuant to Matthew 18:15-18 may be
tantamount to negligence, if the victim suffers
harm as a result of the confrontation

3

Findings of the Court with Respect to
Matthew 18:15-8

1. Matthew 18:15-18 did not apply to situations
involving child abuse

2. TheWatch Tower wasvicariously liable to
the plaintiff in negligence for the conduct of
elderswho advised the victim that M atthew
18:15-18 applied to her situation

3. Thefirst meeting and the resulting
confrontation between the plaintiff and her
father, was undertaken in negligence asit was
based on the elder’s negligent application of
Matthew 18:15-18 in this situation

www.carters.@ 2 www.charitylaw.@




C A]QERS:MCa Mervyn F. White, B.A., LL.B.

4. The second meeting was not undertaken in
negligence, asit did not involve a
confrontation between the plaintiff and her
father pursuant to Matthew 18:15-18 but
was undertaken as a quasi-judicial
proceeding to discipline the father

| mplications of This Case

» Justice Molloy’sruling establishes a precedent
for liability being imposed against chur ches,
clergy and pastoral counselorsin situations
wher e they provide negligent counseling or
advice

* |t appearsto undermine any argument that
advice, counsel or direction based on the
Scriptures, or carried out by clergy in hisor
her professional capacity, is protected as an
expression of religious beliefs which should be
freefrom inter pretation or interference by the
state
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» Canadian courts have traditionally been
willing to limit theright to freedom of religion
in situations wher e the welfare of a child is
endangered

e Under the circumstances of this case, Justice
Molloy held that thereis an obvious close and
direct relationship between a member of the
clergy and a parishioner seeking advice

e Justice Molloy’srulingisimportant in that he
held that M atthew 18:15-18 was misapplied in
the plaintiff’s situation, and that such
misapplication constituted negligent advice

Problemswith Justice Molloy’s
| nter pretation

* Justice Molloy held that the Watch Tower was
negligent when one of its church elder s advised
the victim that her situation was subject to
Matthew 18:15-18. Justice Molloy made a
finding that M atthew 18:15-18 does not apply
to situationsinvolving breaches of “ God’s laws”

» Thisinterpretation is questionable at M atthew
18:15-18 makes no such distinction between
private disputes between people, such as
disputes over financial mattersas “lesser
mattersor sins’, and “serious sins against
God’'slaws’
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 What istroubling about reliance upon the
language of “God’'slaws’ isthat thereisno
indication asto what are“God’s laws’, or
which laws of God, Justice M olloy would deem
to be too seriousto be covered by M atthew
18:15-18

* Finally, Justice Malloy’sinter pretation doesn’t
accord with commonly held beliefs about
“God’slaws’, and the application of M atthew
18:15-18

* Query how this case will beinterpreted and
applied by other courtsin light of statements of
Supreme Court of Canada contained in Syndicat
Northcrest v. Amselem 2004 S.C.J. 47 to the
effect that:

In my view, the Stateisin no position to be, nor
should it become, the arbiter of religious dogma.
Accordingly, courts should avoid judicially
interpreting and thus determining, either explicitly or
implicitly, the content of a subjective understanding of
religious requirement, “obligation”, precept,
“commandment”, custom or ritual. Secular judicial
deter minations of theological or religious disputes, or
of contentious mattersof religious doctrine,
unjustifiably entangle the court in the affairs of
religion.”

10
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Conclusion

e Christian denominationsthat rely on M atthew
18:15-18 should review their internal policies
regar ding when and how they apply this
passage

* Atthevery leadt, if denominations are going to
rely on Matthew 18:15-18, they should ensure
that their interpretation has a should basisin
scripture and put policiesin placeto exclude
its use wher e the resolution process could
reasonably be foreseen to re-victimize the
victim or cause greater harm, such asin the
case of abuse

11

* Finally, clergy should ensurethat any advice
they giveisfirmly rooted in the Scriptures,
and isin keeping with the inter pretations
placed on the same by their respective
denominations

» However, relying on the position of a
denomination may not be the final answer as
to whether clergy might be found negligent
in their advice

12
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Note: See Church Law Bulletin #2 at
www.Churchlaw.ca for more details

Sections 318 and 319 of the Criminal Code
Will Read
Section 318 - Hate Propaganda

Advocating genocide

(1) Every onewho advocates or promotes genocideis
guilty of an indictable offence and liableto
imprisonment for a term not exceeding five years.

(2) Inthissection, “genocide” means any of thefollowing
acts committed with intent to destroy in wholeor in
part any identifiable group, namely,
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(& killing members of the group; or

(b) ddiberately inflicting on the group conditions of life
calculated to bring about itsphysical destruction.

(3) No proceeding for an offence under this section shall be
instituted without the consent of the Attorney General

(4) Inthissection, “identifiable group” means any section
of the public distinguished by colour, race, religion (or)
ethnic origin or_sexual orientation.

Section 319

(1) Every onewho, by communicating statementsin any
public place, incites hatred against any identifiable
group where such incitement islikely tolead to a
breach of the peaceis guilty of

() an indictable offence and isliableto
imprisonment for aterm not exceeding two years,
or

(b) an offence punishable on summary
conviction.

(2) Every one who, by communicating statements, other
than in private conversation, willfully promotes hatred
against any identifiable group is guilty of

() an indictable offence and isliableto
imprisonment for a term not exceeding two years,
or

(b) an offence punishable on summary conviction

4
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(3) No person shall be convicted of an offence under
subsection (2)

(a) if, he establishesthat the statements
communicated weretrue

(b) if, in good faith, he expressed or attempted to
establish by argument an opinion on areligious
subject or_an opinion based on a belief in a

religioustext;

(c) if, the statements were relevant to any subject of
public interest, the discussion of which wasfor the
public benefit, and if on reasonable grounds he
believed them to betrue; or

(d) if, in good faith, heintended to point out, for the
purpose of removal, matters producing or tending
to produce feelings of hatred toward an
identifiable group in Canada

5

(4) Not applicable
(5 Not applicable

(6) No proceeding for an offence under subsection (2)
shall beinstituted without the consent of the Attorney
General.

(7) In thissection,

“communicating” includes communicating by
telephone, broadcasting or other audible or visible
means,

“identifiable group” hasthe same meaning asin
section 318;
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“public place” includes any place to which the public
have access as of right or by invitation, express or
implied;

“statements’ includes words spoken or written or
recorded electronically or electro-magnetically or
otherwise, and gestures, signsor other visble
representations.

Notes

» Aretwo separ ate offences —“ communicating
statements’ and “promoting hatred”

* The“communicating statements’ offence does
not require Attorney General consent nor does
it have 4 statutory defences

» Both offences allow for arrest however, it must
comply with S.495 of the Criminal Code
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* The“promoting hatred” offence has 4 defences:
— Truth
— Good faith religious opinion
— Public benefit

— Removal of hatred and it requires Attor ney
General consent

« “Communicating statements’ offence can result
in a conviction even if 4 defences ar e present

* |dentifiable group —meaning of “ orientation” is
unclear. If it includes“inclination” and/or
“actions’ may protect polygamists, bisexuals,
pedophiles or child pornographers

» Passagesin Koran, Torah, Bible, etc. may be
designated as promoting hatred

e “Communicate”: includes all means of
disseminating information

» Thereligious good faith defence has not
succeeded in Canada

10
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* “Promoting hatred” may only require willful
blindness

* Freedom of religion isrelative to equality rights
of minorities

» Defencesto “communicating statements’
offence include:

— Not stir up hatred
— Not in public place
— Not lead to danger to public or property

— Victim criticized for another reason

11

Suggestions

Suggestions until the law is settled:

. Avoid'p'u_blic criticisms of identifiable groups or
its activities

» Limit opinionsto private conver sations

» Continue to expressviewsto M .P.s

* |f targeted or investigated, rely on
constitutional right to remain silent. Inasmuch
as offenceis directly related to intention and
motive, silenceisusually preferable at initial

stages

12

www.carters.@ 6 www.charitylaw.@




C A}QERS:M@ Bruce Long, B.A., LL.B.

LAW & CHURCH LEADERSHIP SEMINAR
Evangelical Fellowship of Canada

and Christian L egal Fellowship
Vancouver — September 30, 2004

| nvestigating Criminal Activities Including
Sexual Abusein the Church —How to Respond
and How to Protect the Church

By BrucelLong, B.A.,LL.B.
© 2004 Carter & Associates

Offences
» Child abuserequiresreport to CAS

» Concealment of an offence may itself bean
offence

* Property damageis usually a police matter

» Theft and fraud offences are costly in ter ms of
losses and require careful analysis

 Financial and other controls should bein place
to reduce incidents of theft and fraud
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* Fraud in Canadaisto unlawfully deprive
someone by deceiving him or her

* Internal frauds may have negative effects on
charitiesif exposed

* Fraudsinvolve:
— Intent
— Motive
— Opportunity
— Concealment

— Rationalization

Wrongdoing

* |f wrongdoing detected, the or ganization
should:

— Contact counsd

— Deal with employee’ swork situation
— Notify affected parties

— Notify insurer or bonding company

— Collect and preserve evidence
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— Notify board of directors
— Appoint a single spokesper son

— Co-ordinateinvestigation and determineif to
proceed “in house” or contact police
investigators

The former may be costly and less effective
but avoids adver se publicity. Co-operation
with the police is essential if contacted

Sexual Offences

* When information received about a sexual
offence, exer cise caution

* Remove possible offender and quickly
investigate complaint

» Contact investigatory authorities

* Silence is mor e than golden
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* May be criminal, civil and internal disciplinary
proceedings running concurrently

» Delay disciplinary proceedings until others
concluded

» After punishment must come restor ation

DISCLAIMER

Thishandout isprovided as an information service by Carter &
Associates. It iscurrent only as of the date of the handout and does not
reflect subsequent changesin law. Thishandout isdistributed with the
understanding that it does not constitute legal advice or establish the
solicitor/client reationship by way of any information contained herein.
The contents areintended for general information purposes only and
under no circumstances can berelied upon for legal decision-making.
Readers are advised to consult with a qualified lawyer and obtain a
written opinion concer ning the specifics of their particular situation.
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