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A. JOB ADVERTISEMENTSAPPLICATIONS

« Job adsand applications cannot directly or
indirectly ask about race, ancestry, place of
origin, colour, ethnic origin, citizenship, creed,
sex, sexual orientation, age, record of offences,
marital status, same-sex partnership status,
family status or handicap

¢ Such questionsviolate theright to equal
treatment with respect to employment under
the Ontario Human Rights Code

« An application form may ask whether a
candidateislegally abletowork in Canada or
if they possess the necessary skillsto perform
thejob

« Job requirements must bereasonable, genuine
and directly related to thejob
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B. INTERVIEWS

« Employersmust be careful not to ask questions
which are prohibited by the Human Rights Code

« Examplesof prohibited questionsinclude:

— Questionsrelating to physical characteristics

— Questionsregarding pregnancy or child-
bearing plans

— Questions about age, sexual orientation,
martial statusor religion

*  TheHuman Rights Code sets out a number
of special exceptionsto therule prohibiting
discrimination in employment

* Employersmay ask questionsrelating to
these exceptions

* These exceptionsinclude:

— Special programsdesigned to relieve
hardship or economic disadvantage or to
assist disadvantaged groupsto achieve
equal opportunity

— Private medical/per sonal attendants

5

— Canadian citizenship or permanent residency
reguirementsin certain circumstances

= Canadian Citizenship may be a requirement
imposed or authorized by law for a
particular job (ex. RCMP officer)

= Organizationsmay requirethat senior
executives meet Canadian residency
requirements

= Canadian citizenship or permanent
residency requirements may be adopted for
the purpose of fostering and developing
participation in cultural, educational, trade
union or athletic activities by Canadians
6
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— Special situationswhere age, sex, record of
offences or marital status of the applicant isa
reasonable and bona fide qualification because
of the nature of the employment (for example:
agender requirement for employment at a
shelter for battered women)

— Special interest organizations (for example: a
denomination school may ask questions
regarding religious member ship if thejob
involves communicating religious valuesto
students)

C. SEALING THE DEAL: THE EMPLOYMENT
CONTRACT

« A written employment contract offersthe benefit
of clarity and certainty concerning the rights and
obligations of the employer and employee at the
outset of the employment relationship

* With aproperly drafted written employment
contract, the settlement of disputesin an
employment situation becomes a much simpler
and less expensive proposition for both the
employer and the employee

e Intheabsence of awritten employment
contact, the employer and the employee may
have very different recollections concerning
what may have been agreed with respect to
some of the basic conditions of employment

* Thewritten contract removesthe problems
associated with faulty recollections of what the
partiesdid in fact agreeto at the outset of the
employment relationship

www.carters.@ www.charitylaw.@




CA]EQERSCB, Barry W. Kwasniewski, B.A., LL.B.©

» Thekey provisions of any employment
contract should include:

1. Theposition being offered and accepted, as
well asajob description

2. The compensation that will be paid,
including the right to receive any bonuses
or commissions and the formula of
determining these forms of compensation

3. Whether the employment isfor a set length
of timeor isindefinite

10

4. Specificsregarding vacation time and sick
leave and whether such time accruesfrom
year toyear

5. Whether therewill be a probationary period
after hiring

6. Possible changesin job or location

7. Protection of the employer’sintellectual
property and confidential information and
whether therewill be any post-employment
obligations (non-competition, non-solicitation
clauses)

8. Employment termination provisions

11

D. COMPLIANCEWITH THE EMPLOYMENT
STANDARDSACT, 2000 (ONTARIO)

e Indrafting the contract, care must be taken
to ensurethat the termsdo not violate any of
the minimum standards set out in the
Ontario Employment Standards Act, 2000
(‘ESA")

e Theminimum obligations of the ESA cannot
be lessened even by agreement between an
employer and an employee, such agreements
arenot enforceable

12
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* Theseobligations on employersin Ontario
touch on a number of issues such as:

. Minimum wage

. Overtime pay

. Vacation entitlement

. Statutory holidays

. Pregnancy leave

o o A W N PP

. Termination and severance obligations

13

E. THE IMPORTANCE OF TERMINATION
PROVISIONS

» Employers must provide reasonable notice, or
pay in lieu of notice of termination in cases
wher e termination of employment iswithout
reasonable cause

* Intheabsence of acontract specifying the
noticeto which an employeeisentitled, a
court will determine how much isreasonable
under the circumstances

14

* These so called “common law notice periods’
aretypically significantly greater than the
minimum standar ds mandated by the ESA,
and as such, the lack of awritten termination
clause can expose the employer to significant
liability in the event of a termination of an
employee without cause

» Contractual termination provisionsare
enforceable, so long as they meet the minimum
statutory requirements of the ESA, and are
not in violation of any other law, such asthe
Ontario Human Rights Code

15
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e Itisimportant to have the employeesign the
employment contract prior to commencing his
or her employment

» Recent caselaw in Ontario hasheld that a
written contract signed by the employee after
he commenced hisnew job did not supersede
the oral contract that was agreed to during
the cour se of a telephone conversation
between the employer and the employee three
days before hewas to commence his
employment

16

F. BE CAREFUL WITH PROBATIONARY
CLAUSES

» For someemployers, a probationary period is
important, in that it providesatrial period for the
employer to assess and evaluate the employee to
determineif he or sheissuitablefor long term
employment with the organization

e A probationary term isnever implied in an
employment contract

e Therefore, it isimportant that the employee’s
probationary status be set out either in the
employment contract or the offer letter prior to

the employee commencing work
17

e A properly worded probationary clauseis also
important

¢ Theclause must clearly indicate that the
employeeisbeing hired on a probationary basis,
aswell asthelength of the probationary term

¢ Thetermination rights of the employer during
the probationary term must also be set out
clearly

¢« TheESA doesnot refer to or create any
probationary statusfor new employees

« However, it does provide that no minimum pay
in lieu of noticeisrequired for employeeswith
lessthan three months of service

18
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» After that three month period of service, the
minimum notice requirementsfor termination
of employment under s.57 of the ESA become
operative

* Therefore, if the employer’s probationary
period ismore than three months, the
employee’s entitlement for ESA termination
pay become operative

e Thehiring of an employee on a probationary
term does not absolve the employer from legal
dutieswith respect to that employee

19

* Numerousjudicial decisionsin Ontario and
other jurisdictionsin Canada have found that
an employer hiring an employeeon a
probationary status hasthe following duties:

1. Management must assessthe employeein
amanner that isnot arbitrary,
discriminatory or in bad faith

2. Theemployer must impose reasonable
standards of conduct and the employee
must be measured against the standards
which are made known to the employee

20

3. Theemployee must be provided with afair
opportunity to demonstrate hisor her
ability to do the job

4. Theemployer must provide a fair, honest
and valid assessment of the employee's
competence and suitability for ongoing
employment

« Should the employer fail to meet any of the
aboveduties, it may befaced with a wrongful
dismissal claim

21
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* Absence of term in the employment contract
stating otherwise, an employer cannot
terminate a probationary employee without
just cause

* Whilethetest for just causefor probationary
employeesislower than that of aregular
employee, the employer bearsthe onus of
proving that just cause existed for
termination within the probationary period

22

* Thetest that an employer must meet in
defending its termination of an employee within
the probationary period has been expressed by
Noble J. of the Saskatchewan Court of Queen’s
Bench in Ritchie v. I ntercontinental PackersLtd.
(1982), 14 Sack. R. 206, at p. 212:

“Thuswhere an employeeisfired, it seemsto me
that the only onusthat restson an employer to
justify the dismissal isthat he show the court that he
acted fairly and with reasonable diligencein
determining whether or not the proposed employee
issuitablein thejob for which hewasbeing tested...

23

.. Solong asthe probationary employee isgiven a
reasonable opportunity to demonstrate his ability to
meet the standar dsthe employer setsout when heis
hired, including not only testing of hisskills, but
also his ability to work in harmony with others, his
potential usefulnessto the employer in thefuture,
and such other factorsasthe employer deems
essential to the viable performance of the position,
then he hasno complaint.”

24
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G.EMPLOYEE TERMINATION: ISSUESTO
CONSIDER

» Thedecision to terminate an employee for cause
should not be made lightly

» Thisisbecause terminating an employee with
cause without legal justification to do so will
expose the employer potential significant liability

» For an employer to dismiss an employee without
any statutory or common law notice, the law
requiresthat the employee must have done
something contrary to the employment contract
which has had the effect of undermining the
entire employment relationship, such that there
has been a fundamental breach of the contract

25

e The Supreme Court of Canadain McKinley v.
BC Tel [2001] 2 S.C.R. 161 has stated that just
cause will exist where the employee violates an
essential
condition of the employment contract, breaches
thefaith inherent to thework relationship, or
whose conduct isfundamentally inconsistent
with the employee' s obligationsto hisor her
employer

* Theonus(or responsibility) of proving cause
for dismissal of an employee lieswith the
employer

26

» If theemployer cannot provejust cause on the
balance of probabilities, the employee will be
deemed to be wrongfully dismissed and the
employer will beresponsibleto pay monetary
damages arising from the dismissal

» Sincedismissal with causeissuch a severe
punishment, it can bejustified only by the most
serious forms of employee misconduct

27
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Thereare certain categories of conduct which
have been recognized by courtsto constitute
cause for an employee' s dismissal without
notice

These categoriesinclude:

1. Dishonesty (fraud and theft being examples)
2. Insolence and insubordination

3. Breach of trust and/or the duty of fidelity

4. Conflict of interest

28
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. Chronic absenteeism or lateness
. Sexual harassment
. Seriousincompetence

. Intoxication at the workplace

© 0 N o u»

. Fraudulent misrepresentation asto
qualificationg/credentials

29

In each case where dismissal with causeis
being consider ed, the employer needsto
assess:

. Whether the employee misconduct can be

proven

Whether the nature and degr ee of misconduct
is of sufficient severity to cause an irreparable
breakdown in the employment relationship,
either by violating an essential condition of
the employment contract, or destroying the
employer’sinherent faith in the employee

30
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* Having termination rights set out in the
employment contract isparticularly
important when the employer isconsidering
dismissal

e Inorder toavoid wrongful dismissal
litigation, it is sometimes better smply to
dismisswithout cause and pay therelatively
small amounts pursuant to the terms of the
employment contract, rather than to face
defending a much larger wrongful dismissal
claim

31

H. OBTAINING A FULL AND FINAL
RELEASE FROM THE TERMINATED
EMPLOYEE

* An employer which paysaterminated employee
an amount in excess of what isrequired under
the ESA should requirethat the employee sign a
Full and Final Release of any and all claims
relating to hisor her employment

« Such areleasewill protect the employer from
the employee coming back at a later date with
additional claims

e Without thereleasein hand, the employee
would bewithin hisor her legal rightsto do so

32

DISCLAIMER

This handout is provided as an infor mation service by Carters Professional
Corporation. Itiscurrent only asof the date of the handout and does not
reflect subsequent changesin thelaw. This handout isdistributed with the
under standing that it does not constitute legal advice or establish a
solicitor/client relationship by way of any infor mation contained herein.
The contents areintended for general infor mation purposes only and under
no cir cumstances can berelied upon for legal decision-making. Readers
are advised to consult with a qualified lawyer and obtain awritten opinion
concer ning the specifics of their particular situation.
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