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INTRODUCTION

e On March 31, 2008, CRA released a proposed
policy on fundraising

e On June 26, 2008, CRA released a 30-page
background information document explaining
the proposed policy

* Thepolicy was developed in responseto a
growing demand from the media and the
general public for more accountability from
charitieson their fundraising activities

2

¢ Thepolicy providesinformation on the use of
resour cesfor fundraising and the limits
imposed by law and explains:

— How to promote transparency of charitable
financesthrough accur ate disclosur e of
fundraising costsand revenues

— How to distinguish between fundraising and
other expenditures

— How to classify and report activities
intended both to raise funds and advance
charitable programming

3

e Consultation closed on August 31, 2008
¢ Final form of policy expected in late February

* CRA hasadvised that the policy, once released,

» Assuch, the policy will have impact on current

— When fundraising activities may preclude
registration or result in revocation of
registration

— What factorsare considered by CRA when
assessing whether thefundraising undertaken
putsa charity’sregistration statusat risk

2009

does not represent a new policy position of CRA
but simply a confirmation of their existing policy

audits, not just future audits
4
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GENERAL PRINCIPLES
» Thepolicy appliesto all registered charities

» Appliesto both receipted and non receipted
fundraising

» Thepoalicy isbased on principles established
by caselaw that fundraising must be a means-
to-an-end, rather than an end-in-itself, even
wherefundraising isa stated purpose of a
charity

DIFFERENCES BETWEEN FUNDRAISING

AND CHARITABLE PURPOSES OR

ACTIVITIES

« All registered charitiesarerequired by law to
have exclusively charitable purposes

* ThelTA doesnot definewhat ischaritable

e Courtshavedetermined that fundraising is
not charitable in-and-of-itself

¢ Therefore, fundraising costs generally cannot
be reported as charitable expendituresand
fundraising activities are not normally treated
asadvancing a charity’s charitable purpose

6

» Not every action of aregistered charity is
required to be in-and-of-itself charitable

» Charitiescan fundraise in support of their
charitable purposes even though fundraising
activities, taken alone, would not necessarily be
charitable

¢ Certain fundraising activities ar e specifically
permitted under thel TA even though they are
not charitable activities (e.g. fundraising
through related businesswhereit is
substantially run by volunteers, or fundraising
to disbursefundsto qualified doneesthat are
not registered charities)

7

PROHIBITED CONDUCT

* Two prohibited fundraising activities not dealt
with in this policy

— Tofundraise asan unrelated business

— Tofundraise, or otherwise makeitsresources
available, to support terrorism

* Thefollowing prohibited conduct related to
fundraising activities arethe principal grounds
for revocation of aregistered charity’s status,
imposition of sanctionsor other compliance
actions, or for denial of charitableregistration

a) Conduct that isillegal or contrary to public
policy

8
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b) Conduct that has become a main,
prevailing, or independent purpose of the
charity

¢) Conduct that resultsin excessive or
disproportionate private gain by
individuals or corporations

d) A charity not devoting 100% of resour ces
to charitable endssince the harm arising
from the charity'sfundraising practice
outweighsits public benefit

¢ A very detailed explanation on each of the
areas of prohibited conduct isprovided in
CRA’sbackground document
9

a) Conduct that isillegal or contrary to public policy
» A fundraising activity can beillegal where

— Itiscontrary tothelTA or other statutory
provisions, i.e. provincial fundraising
legidlation

— It facilitates or advancesan illicit gifting
arrangement or involvesimproper issuance of
donation receipts

— Thisapplieswherethefundraising activity is
not in itself illegal, but isassociated with illegal
conduct - where a charity knows, or ought to
have known, that through itsfundraisingit is
furtheringillicit practicesor transactions (e.g.
acharity failsto ensuretheintegrity of a third
party tax shelter scheme marketed to multiple
donors)
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» A fundraising activity is contrary to public policy
where

— It resultsin incontestable harm to the public
interest (e.g. fundraising contractsthat
misrepresent to the public about whether
donated amounts go to the charity or to pay the
fundraising company)

— It entersinto fundraising contractsthat result
in the public being misled about the use of
donations

— A fundraising solicitation does not comply with
Canadian Radio-television and
Telecommunications Commission directives,
the Commission’stelemarketing rules, or other
established goverl?ment policy

b) Conduct that has become a main, prevailing,
or independent purpose of the charity

* Fundraising activitieswill not be amain or
collateral purpose of a charity whereit isan
end-in-itself, instead of a meansto achieve an
end

* Charitiesare permitted to have a fundraising
pur pose, but that fundraising pur pose must be
ancillary (i.e. subordinate or secondary to
other purposes) and incidental (i.e. to arise out
of, or depend on, the other purposes and be
relatively modest in size) to their broader
charitable purposes

12

www.carters.®

www.charitylaw.@m




| GARTERS

Terrance S. Carter, B.A., LL.B.©

¢) Conduct that resultsin excessive or
disproportionate private gain by individuals or
corporations

» Although charities cannot be established to
confer private benefits, some private benefit may
arise when pursuing charitable objects

» Any benéefit conferred to a third party isonly
acceptable asa minor and proportionate by-
product of the activity undertaken to fulfill a
charitable purpose

* For example, charities cannot enter into
fundraising agreementsthat result in private
benefit that isnot incidental (because the
amount or percentage of gain to non-charitable
partiesis excessive)

13

d) A charity not devoting 100% of resourcesto
charitable ends sincethe harm arising from
the charity’ sfundraising practice outweighsits
public benefit

¢ Charitiescannot undertake fundraising
activitiesthat are deceptive or misleading to
donors (such as the geographic area in which
they work, the amount or what types of work
they do, or the per centage of the donations
that will go to charitablework, etc.)

e Charitiescannot undertake fundraising
activitiesthat impair the fundraising efforts of
other charities

14

ALLOCATION OF FUNDRAISING EXPENSES
VS. CHARITABLE EXPENSES

¢ Ingeneral, charitiesaretoreport on their
T3010A return (aswell asthe new T3010B for
year endsafter January 1, 2009) as
fundraising expendituresall costsrelated to
any activity that includes a solicitation of
support or isundertaken as part of the
planning and preparation for future
solicitations of support, unlessit can be
demonstrated that the activity would have
been undertaken without the solicitation of

support
15

e An*“activity” can be

— A single action (e.g. an advertisement
published in a newspaper) or a series of
related actions (e.g. a capital campaign)

— An external activity (e.g. telemarketing,
direct mail, putting on events, distributing
infor mation through the media or a
charity’sown publications) or an internal
activity (e.g. prospect research or hiring
fundraisers)

16
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A “solicitation of support” isany statement or
representation madefor the purpose of seeking a
voluntary donation, regar dless of whether or not a
donation receipt isissued —includes:

— Costsassociated with acknowledgement or
thanking donors, unlessthe value and cost of
the recognition isnominal and its purposeis
mer ely to acknowledge the gift

— Costsassociated with stewardship initiatives -
i.e. when acharity investsresourcesin
relationshipswith past donorsin the
expectation or hopethat they will make
additional gifts - e.g. wherea donor receives
accessto information, services, or privileges
not generally availableto the public

17

— Research and planning for future
solicitations of support

— Goods and servicesto prompt or reward a
donation

— Sale of goods and services other than to
servethe charity’ sbeneficiariesand is not
fulfilling its objects

— A member ship program for peopletojoin
asamember upon making a donation, or
wherethereisextensive use of donation
incentives or premiumsto promotejoining
asamember

18

In order to demonstrate that an activity would
have been undertaken without the solicitation
of support, a charity must demonstrate that it
meetseither Test A (the” Substantially All
Test”) or Test B (the“Four Part Test”)

Test A: Substantially All Test —where
substantially all of theresources are devoted to
the activity to advance an obj ective other than
fundraising

19

Test A (Substantially All Test)

— “Substantially all” isconsidered 90% or
more

— “Resources’ includesthetotal of a
charity’sfinancial assetsand everything
the charity can useto further its purposes
(e.g. its staff, volunteers, directors,
premises, and equipment)

— Amount of resour ces devoted to an activity
is determined by the content, prominence
given tothe material, and costs associated
with carrying out the activity

20
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¢ Test A Examples

1. A ¥Yapage solicitation for donationsfor a
church project isincluded in a 4-page leaflet
for a church service along with staff contact
information and the schedule of church
services.

— None of the costs of the leaflet (staff time,
paper, printing) need to be attributed as
fundraising

21

2. A charity broadcastsa T.V. program
featuring arepeated or continuing
fundraising solicitation acrossthe bottom of
the screen. Based on timethat it appearsand
space used, the solicitation usesless than 10%
of the resour ces used for the program

— However, someor all of the expenditures must
bereported asfundraising dueto the
prominence of the solicitation content

22

e Test B: Four Part Test —whereall of thefollowing
apply to the activity:

1. The main objective of the activity was not
fundraising, based on the resour ces devoted to
fundraising in the activity, the nature of the
activity, or theresourcesused to carry it out,

2. Theactivity does not include ongoing or
repeated requests, emotive requests, gift
incentives, donor premiums, or other
fundraising merchandise,

3. Theaudience was selected for reasons other
than their ability to give, and

4. Commission-based remuneration or
compensation derived from the number or
amount of donationsisnot being used

23

e Test B (Four Part Test)

— The background document provides
extensive explanation on each part of the
Four Part Test

— Specifically, Part 1 of the Four Part Test
involves three assessment criteria, with the
second criteriain turn involving four further
criteria

— Aswdll, Part 2 of the Four Part Test involves
three aspects of an activity

— Assuch, the Four Part Test can bevery
challenging

24
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e Test B Examples

— Exampleswherethe activity’s main objective
isnot fundraising (Part 1 of Test B) include
those undertaken:

1. To advancethe programsor servicesthe
charity offers (e.g. leaflet promoting
participation in a program isdistributed
door-to-door)

2. To provide useful knowledge to the public
about the charity’swork that prompts an
action or changein behaviour (e.g. a cancer
prevention charity promoting benefits of
regular testing)

3. To betransparent and accountablefor its
practices, performance and operations (e.g.
an annual report or financial statements)

25

— Examplesrelating tothe Part 2 of Test B
that indicate fundraising include:

1. Repeated requests or ongoing prolonged
requestswithin a particular activity

2. Emotivereguests characterized by
appealsto emotion vs. an explanation of
charity’swork in areasoned manner, or
regueststhat focus on the hardship of
the beneficiaries (e.g. telethons)

26

¢ WhereTest A (Substantially All Test) is met,
all costsfor theactivity may be allocated as
non-fundraising expenditures on the T3010
return

e WhereTest B (Four Part Test) ismet, a
portion of the costsfor the activity may be
allocated on the T3010 return as non-
fundraising expenditures and a portion as
fundraising expenditures

27

Allocation of costs

— Allocation into categories - fundraising
and/or charitable, political activity,
management and administration, or other
category

— Allocation based on the cost of the resources
used for the content attributableto each
objectivefor which theactivity was
undertaken

28
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— Whereinput costsrelated to each objective
will bediscrete (e.g. different staff persons
within a charity preparedifferent partsof a
publication), these costs can bereported as

— “Resources’ arenot defined in the Income separate costsin accordance with how they

Tax Act areallocated by the charity in its
— CRA considers“resources’ to includeall bookkeeping
financial assets plusall other assetswhich i )
can be used to further the charity’s — Where costswill not be discrete (e.g. the
purposes costs of printing or mailing arefor all the

materialsregardlessof itsobjective), these
costs should be allocated in proportion to
the amount of content devoted to each

obj ective

— eg. staff, volunteers, directors, premises,
equipment, supplies

29 30

EVALUATION GRID ASAN“INITIAL TOOL” )
. . . — Potentially not acceptable: 35% to 50%
¢ An evaluation grid isused asan “initial tool” -

. - (charity nets 50% to 65%)
based upon aratio of fundraising coststo . .
fundraising revenue on an annual basis (not - Gﬁner_ally accggot/amegé)o//o to 35%
based on the 80/20 disbur sement quota) (charity nets 65% to 80%)

— Acceptable L essthan 20%

¢ Theratiowill placea charity in one of five (charity nets more than 80%)

categories

— Rarely acceptable: Morethan 70% « Astherélative cost of fundraising
(charity netslessthan 30%) expendituresrises, and the cost per centage

— Generally not acceptable: 50% to 70% increases, Lrlle morelikely it isto be considered
(charity nets30% to 50%) unacceptable

31 32
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OVERRIDING FACTORSAFFECTING THE
GRID

¢ Thepolicy indicatesthat thegrid isonly an
initial tool in assessing the acceptability of a
charity’sfundraising and CRA will examinethe
charity’sfundraising conduct befor e concluding
that the charity’sfundraising is not acceptable

¢ Factorsinclude

— Conduct that decreasestherisk of
unacceptable fundraising

— Conduct that increasestherisk of
unacceptable fundraising

— Other circumstances

33

Conduct considered as decreasing therisk of
unacceptable fundraising

— Prudent planning processes
— Appropriate procurement processes
— Good gtaffing processes

— Ongoing management and supervision of
fundraising practice

— Adequate evaluation processes

— Use made of volunteer time and
volunteered servicesor resources

— Disclosure of fundraising costs, revenues
and practice

34

¢ Conduct considered asincreasing therisk of
unacceptable fundraising

— Sole-sour ced fundraising contractswithout
proof of fair market value

— Non-arm'slength fundraising contracts
without proof of fair market value

— Fundraising initiatives or arrangements
that are not well-documented

— Needless purchase, non-arm'slength
purchase or purchasenot at fair market
value, of fundraising mer chandize

35

— Activitieswhere most of the grossrevenues
go to contracted non-charitable parties

— Commission-based fundraiser remuneration
or payment of fundraisers based on amount
or number of donations

— Fundraisersreceiving disproportionate
compensation relative to non-fundraisers

— Total resourcesdevoted to fundraising
exceeding total resour ces devoted to
program activities

— Misrepresentationsin fundraising
solicitations or disclosuresabout fundraising
or financial performance

36
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— Combined fundraising and charitable
program activity, where contracted to a
party that isnot aregistered charity or that
is compensated based on fundraising
performance

Each of the above conductsis explained in
detail in the background document

CRA requiresfundraising activities conducted
by charitiesto be well planned, properly
conducted, managed, supervised, and evaluated,
with full and transparent disclosureto donors
and the public, and by applying the appropriate
amount of resour cestowardsthe activities

37

Other circumstances

— CRA recognizesthat, given the breadth and
range of fundraising done by registered
charities, in some circumstances applying a
strict assessment may result in an unfair
outcome

— In those circumstances, CRA may per mit
higher costsor tolerate conduct that would
otherwise be unacceptable

— Thefollowing are various circumstances that
CRA may consider —and each isexplained in
detail in the background document

= Small charitiesor charitieswith limited
appeal

38

= Charitiesthat areinvesting resourcesin
donor acquisition or other types of
fundraising in which the return will not
berealized in the sameyear in which the
investment is made

= Charitieswhose main or major purpose
isto make giftsto qualified donees, or to
oneor moreregistered charitiesand asa
result have a different cost structure
than charitiesthat carry on their own
activities

39

= Charitieswhose activitiesinclude
lotteries or charitable gaming that is
regulated provincially

= Charitiesengaging in cause-related
marketing initiatives

= Charitieswith extraordinary spending,
relativeto their size, on infrastructure

to ensure compliance with this
fundraising policy

40
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CONCERNS ON DRAFT FUNDRAISING POLICY

Very complicated policy and background
document, may bedifficult for registered
charitiesto understand, let alone comply with

Many of therequirements, deter minative
factorsand criteria contained in the policy and
background document ar e open to subjective
inter pretation—accor dingly, there may be
inconsistenciesin the administration of the
policy and audit of charities

In order to ensure consistency of administration,
clear guidance should be provided concerning
how the overriding factorsand cir cumstances
areto be assessed and applied to thegrid

41

Themeaning of “fundraising revenue” used in
thegrid isnot clear, e.g. Doesit include grants?

Theratioused in thegrid isbased on
fundraising costs and revenue on an annual
basis, but does not take into account the fact that
the nature of fundraising activities of charities
varieswidely, depending on their objects,
structure and resources, etc. —perhapsarolling
average approach may be more appropriate

Theratio utilized by the grid appearsto be
arbitrary and without a clear underlying
rationale—e.g. why aratio of 35% to50% is
potentially not acceptable, but a ratio of 20% to
35% isgenerally acceptable

42

Theratio does not take into account thetotal
operating cost or total revenue of the charity

Theratio used in thegrid isdifferent from the
disbursement quota under the I TA —the
proposed policy should explain how theratioin
thegrid relatesto the calculation of
disbursement quota

Thispolicy does not clearly explain that the
grid isonly an initial tool and it isnot a
determinative test and it isconcerned that the
grid would be used astherule, without regard
to thevariousoverriding factors and

circumstances
43

CRA isprepared to accept a higher ratio than
that which isin thegrid in relation to
foundations, however this hasnot been clearly
explained in the policy

Sincethegrid will apply differently to
foundations, perhapsthe policy should set out
adifferent grid for foundations

It isquestionable whether CRA hasthe
constitutional jurisdiction to regulate certain
aspectsof a charity’sactivities even if they
relateto fundraising activities

44
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CONCLUSION

Although more guidelines or regulations on
fundraising activities by registered charities
arewelcomed initiatives, the charitable sector
may be getting more than they realise

The proposed policy and background
document contain many questionsand
concernsthat will need to be addressed when
CRA developsthefinal version of the policy

45

DISCLAIMER

This handout is provided asan information service by Carters
Professional Corporation. Itiscurrent only asof the date of the
handout and does not reflect subsequent changesin the law. This
handout is distributed with the understanding that it does not
constitute legal advice or establish a solicitor/client relationship by way
of theinformation contained herein. The contentsareintended for
general information purposes only and under no circumstances can be
relied upon for legal decision-making. Readersare advised to consult
with a qualified lawyer and obtain a written opinion concerning the
specifics of their particular situation.
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