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A. INTRODUCTION

* Why and when should a church or charity
incor porate?
» Resourcematerialsto assist in identifying and
reviewing applicableissues
— Seethefollowing materialsat
http://www.car ter s.ca/pub/article/charity/1995/tob
eornot.pdf for moreinformation:
= Articleentitled “To Beor Not to Be:
I ncor poration of Autonomous
Churches’

= Charity Law Bulletin #96, Applying for
Federal Incorporation and Charitable
Status, July 19, 2006 at
http://www.car ters.ca/pub/bulletin/charity/2006
[chylb96.pdf

= Anarticleentitled “ Strategies for
Protecting Charitable Assets Through
Multiple Corporate Structures’, March
31, 2008 at
http://www.car ter s.ca/pub/article/charity/2008/t
sc0331.pdf

= Charity Law Bulletin #115, Effective
Asset Protection Through Multiple
Corporate Structures, April 24, 2007 at
http://iwww.car ter s.ca/pub/bulletin/charity/2007
[chylb115.pdf
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B. THEBASICS — Perpetual existence as separatelegal entity
1. Considering Incorporation — More €ffective organizational control
+ Characteristics of an unincor porated church or — Indemnification of directorsand officers
charity — Can maintain and defend legal actions
— A group of individualswho associate on a — Can own assetsin name of corporation, not
voluntary basis trustees
— Thechurch or charity has no existence apart + Disadvantages of church or charity
from the member s themselves Incor poration
— The members of the church or charity may be — Costs ] o
liablefor debtsand civil liabilities of the — Completing corporatefilings
church or charity, even if caused by other — Maintaining cor porate records
member of the church or charity — Drafting cor por ate by-law
+ Advantages of church or charity incorporation — Leasing land restrictions
— Limited liability protection for members — Objectionsto gover nment control
5 6
* When isincorporation appropriate? = Operationsor ministriesinvolving

— At any time, but it isparticularly liability exposure

appropriatein thefollowing situations: = Wrongful dismissal actions

= Embarking on building programs or = Church disciplineissues

other expansion s .
— However, no one-size-fits-all solution

" Undertaking incursion of debt = Thereforeimperativeto evaluatethe

= Desire by a church to entrench biblical needs and exposur ethat a church or
beliefsthrough statement of faith and charity isfacing
policy statements, e.g. marriage,

lifestyle, etc. = Need to seek legal counsdl for advice
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. The Nutsand Bolts of Incorporation, Together
with Some Twiststo Consider

Preparation
— Doitright or don't doiit at all

— Designate small committee or one individual
to co-ordinateincorporation

— Obtain congregational or member ship
approval, as applicableto proceed with
incor poration

— If incorporating a brand new church or
charity, obtain charitableregistration

number after incorporation
9

Choiceof jurisdiction

— Federal vs. provincial?

— Advantages of federal incor poration
= Generally faster
= Moreflexible corporate structure

= Provides cor porate name protection
across Canada

— Update on amendments to Canada
Corporations Act and Corporations Act
(Ontario)

Documentation
— Form must follow substance

10

— Consult with denominational or charity
head office, if applicable, for sample
incor poration documentsor if their
approval of draft incor poration documents
isrequired

— Preparedraft application for letters patent
= Objectsand power clauses

o Standard objectsfor most churches

o Need customized objectsfor charities
to ensure sufficient corporate
authority to do all proposed activities

o Should reference CRA and/or
Ontario Public Guardian and Trustee
model objects

11

= Dissolution clause

o Assetsusually directed to church or
charity with similar objectsand
statement of faith

o Twist: Assetsmay bedirected to the
denomination, head office or an
affiliated charity on dissolution,
alternatively these entities can be
given right to approve or be consulted
about the recipient charity

12
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— Preparedraft general operating by-law
= Membership qualifications

o Non-church charitieswill usually
have a small corporate member ship

o Churchesusually have a broad
based member ship in order to
include the congregation

o Twist: Alternatively, a*“ closed”
member ship is sometimes used, i.e.
the cor porate member s are the same
asthe controlling board members

13

o Used wherethereisalarge
congregation and regular members
meetings are cumber some, or where
the church ishierarchically
structured

° In thissituation the congregation,
usually hasalimited role asbeing
supporting congregational members
but in a non-voting capacity

14

= Membership admission

o Admission sometimes approved by
member s, but usually by the
controlling board, or by the minister
together with those responsiblefor
spiritual mattersin the church

= Membership term
o Usually perpetual

o Twist: Some churchesand charities
arenow imposing limited term, e.g. 3
years, with renewal requirementsin
order to clear out “ deadwood”

15

= Disputeresolution and discipline of
members

o May need to follow discipline
procedur e of denomination

o Discipline of membersnot the same
asdiscipline of employees

o Discipline procedures differ where
member isunder 18, i.e. need to
involve parentsor guardians

o However, if abuseisinvolved, need to
follow church’s policies on abuse

16
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= Establishment of controlling board (i.e.
deacons, elders, board of management,
trusteesor board of directors)

o Single board
o Double board
o Twist: Ex officio board

- Controlling board made up of
peoplewho hold another office or
position in the church

17

= Election of controlling board members
o Usually by vote of members

o Minimum percentage of voteto elect,
although it can vary

o Twist: Some churchesand charitiesdo
ratification processinstead of voting

= Term of office and removal
o Usually set term of 1to 3years
> Rotating term recommended

= Removal of controlling board members
o Automatic removal if resign

o Board can removeif no longer meets
qualification requirements

18

o Members can remove controlling board
membersif they:

- Areunfit to hold officefor any other
reason — usually high percentage
voterequired, e.qg. 75% or higher

- For churches- engagein immoral
conduct contrary to biblical
principles—usually 2/3rds vote or
higher required

= Procedurefor membersand board
meetings need to be carefully articulated
= Définition and duties of minister and
associate ministers
o Some chur ches give additional
responsibilitiesto minister
19

o For example, although the minister
cannot be a director because heor sheis
paid employee, could be given right to be
acting chair of board

= Definition and duties of officersand term

o Usually officersare chair or president,
vice-chair or vice-president, secretary or
clerk, treasurer, or possibly secretary-
treasurer, and possibly moderator

= Twist: Controlling board usually elects
officers, but sometimes members can elect
someor all of them

= |ndemnification of directorsand officers
need to be authorized in accordance with

provincial regulations
20
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= Committees

o Can set out parameters of specific
committees, e.g. nominating, finance, etc.

o Or can set out general parameters of
committees and that controlling board
can establish them from timeto time

o Or can set out single paragraph
authorizing controlling board to
establish committeesand their
parametersfrom timeto time

= Policy statements—e.g. child protection,
marriage and divorce, lifestyle, etc.

o Board policies—requires board approval
only
o Bylaw policies—requires member ship
approval
21

— Obtain formal congregational approval for
application for letters patent and general
operating by-law (or member ship approval
if not a church)

— Confirm availability of corporate name

— Submit signed documentation to the
federal government with checklist

— Issuance of letters patent and choosing
implementation date of transfer of assets
and liabilities

22

. Bringing Your Corporation to Life
Overview
— Getting incorporated only first step

— Second and equally important step istransfer
of assetsand liabilities from unincor porated
church or charity and itsdissolution

Choosing effective date for transfer of assets and
liabilities
Conducting appropriate due diligence sear ches

ahead of time, e.g. real estateincluding
environmental assessments, title sear ches, etc.

23

May need to involve denominational or charity
head officeif they hold property for

unincor porated church in trust or hold
mortgage on the property

I nitial meetings of directorsand member s of
church or charitable cor poration

Convenefinal meeting of member s of
unincor porated church or charity to:

— Advisethat incorporation is complete and
operationswill betransferred as of effective
date

— Authorizetransfer of members, charitable
number, assets and liabilities

— Authorize dissolution of unincor porated
church or charity
24
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Completeformal transfer of member ship,
charitable registration number and assetsto
incor porated church or charity

Assumption of debt by incorporated church or
charity and indemnification of unincorporated
church or charity

New banking documents need to be adopted
Filing of government forms
— Federal
= Form 3 -—annual summary
— Provincial
= Extraprovincial license
= Businessnameregistration

Providefinal report with explanation of

complianceissuesfor the board of directors
25

4. Effectively Using Your Corporation
+ Proper useof corporate name
» Proper useand registration of ministry names

+ Protection of corporate and ministry names
through incorporation and trade-marks

+ Completion of required corporate businessand
maintenance of corporate records

— Regular board meetings

= Recommend minimum of four per year
although most chur ches have monthly
board meetings

— Annual meeting of members
= Appoint auditor
= Elect membersto controlling board

26

= Elect officers, asapplicable
= Approvefinancial statements

= Need to prepare minutes of all meetings
and filein cor porate minute book

Regular review of corporate documentsand
updating asrequired

Related cor porationsto be considered from
timeto time, as ministry programs change,
assetsgrow, etc.

27

C. OTHER TWISTSTO CONSIDER
1. Utilization of Multiple Corporate Structures

Purpose

— Significant advantagesfor charities
— Asset protection

— Reduction of liability exposure

Types of multiple corporate structures
— Parallel operating charities

— Parallel foundations

— Umbrella associations

28
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« General issuesto address

— Need for relational provisions between
multiple cor porations

— The need to minimize cross-over liability
— Inter-corporaterelational models
= Ex officio relational model
= Corporaterelational model
= Franchiserelational model
— Theneed for intellectual property licensing

— Theneed for an association agreement
29

2. Focus. Property Holding Corporations
+ Overview

— Board of directorshasfiduciary obligation
at common law to protect charitable assets

— Most important asset isusually real
property leading to growing popularity of
parallel property holding corporations
(“property holdco”) for churchesand
charities

30

» Purpose of property holdco

— Offersbetter protection of valuable assets,
land and buildings

— Involvesland and buildingsto be owned by
property holdco as passive holding
cor poration

— Property holdco then leases or licensesthe
use of land and buildingsto the operating
church or charity

31

» Structureof property holdco

— First step istoincorporate property holdco
— Letterspatent

= Sole object isto provideand maintain
facilitiesfor sole benefit of operating
church or charity

= Could add other affiliated charitiesto
benefit aswell

= Property holdco to haveidentical
statement of faith to operating church or
charity

= Directorsand membersrequired to
subscribeto said statement of faith, where
applicable

32
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= Dissolution clausewill require operating
church or charity to be consulted on
entity to receive property holdco’s assets
on dissolution

= Need to be careful about cross-over
liability issues
— General operating bylaw

= All directorsand membersto be
membersin good standing of church or
charity

= Up to 50% less (1) of directorsto receive
and maintain written approval of
operating church or charity

33

= Relevant portionsof corporate documents
cannot be amended or repealed without
consent of operating church or charity

» Application for charitable status

— Application submitted immediately after
incor poration

— Assets of operating church or charity can not
betransferred until charitable status granted

» Documentation to be prepared to put multiple
corporate structurein place

— Asset transfer agreement
— Association agreement

34

— License agreement for facility

— Facility use policy (optional, but
recommended

Advantages of establishing property holdco

— Asset protection

— But need to operate property holdco at arm'’s
length from main church or charity to
ensur e such protection

— Avoiding potential land transfer tax

— Avoiding merger of adjoining properties
wher e mor e than one property involved

Disadvantages of establishing property holdco

— Municipal property tax issues, i.e. potential
loss of existing exemption as a place of
worship

35

— Increased costs

— Ongoing operation of multiple corporate
structure

3. Other Risk Management | ssues
+ Incorporation alone not enough

* Need todoregular risk management review
and develop and implement appropriate risk
management policies, e.g. child protection

* Need for regular legal audits

* Need toreview all formsof insuranceon a
regular basis

36
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DISCLAIMER

This handout is provided as an information service by Carters Professional
Corporation. Itiscurrent only asof the date of the handout and does not
reflect subsequent changesin thelaw. This handout isdistributed with the
understanding that it does not constitute legal advice or establish a
solicitor/client relationship by way of any information contained herein.
The contents are intended for general information purposes only and under
no circumstances can be relied upon for legal decision-making. Readers
are advised to consult with a qualified lawyer and obtain a written opinion
concer ning the specifics of their particular situation.
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