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THE OTTAWA REGION
CHARITY LAW SEMINAR BACKGROUND
Ottawa — February 11, 2009 « Many Ontario charitiesand non-profitsare
involved in lobbying activities but are unaware
L obbyist Registration L egislation: of therequirementsof either the Ontario or
Impact on Ontario Charities and Non- Federal lobbying legislation
Profit Organizations  Lobbyist legislation appliesto many sectors of
the public, including associations, non-profit
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APPLICABLE LOBBYING LEGISLATION

Federal * TheFAA amended and renamed the Federal
_ S _ LRA and on July 2, 2008, the Lobbying Act

* Theold Lobbyist Registration Act was passed in and its accompanying regulations came into
1985 and wasthefirst Canadian legislation to for ce, bringing some new accountability and
govern the (_:onduct of_Iobbylsts by requiring transparency rulesfor lobbyists
them to register and filereportsto a lobbyist ]
registry Ontario

« TheFederal Accountability Act was enacted in . Ontariowasthefirst_anadian provincetq
December 2006 in an effort toimprovethe regulate lobbying activity under the L obbyist
transparency of lobbying and the Registration Act which was enacted in 1998
accountability of gover nment decision-making
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OVERVIEW AND SCOPE OF ONTARIO AND

FEDERAL LOBBYING LAWS

¢ Both jurisdictions makeit mandatory for
certain categoriesof lobbyiststo register and
report lobbying activity to the respective
Ontario or federal lobbyist registries.

¢ Thesecategoriesarethe samein both
jurisdictions. They are:

a) Consultant Lobbyists

= A paid individual whois hired to
communicate on behalf of a client. These
individuals may be professional lobbyists,
€.g. government relations consultants,
lawyer s, accountants, etc., but could be
any individual who, in the course of their
work for a client, communicates or
arranges meetingswith a public office
holder

b) In-house L obbyists (Cor poration)

= A person who isemployed by an entity
that operatesfor profit, such asa bank or
amanufacturer. In thiscase, the entity is
registered by itsmost senior paid officer
asa corporation that lobbies

¢) In-house L obbyists (Organization)

= A person who isemployed by a non-pr ofit
entity such asa university, a charity or a
non-profit association. In this case, the
entity isregistered by the most senior
paid officer asan organization that

lobbies
7

1. What IsLobbying?
Ontario LRA

e A communication by an in-house lobbyist with a
public office holder in an attempt to influence:

— Thedevelopment of any legislative proposal
by the Gover nment of Ontario or a member
of the Legidative Assembly

— Theintroduction, passage, defeat or
amendment of any bill or resolution before
the Assembly

— Themaking or amendment of any regulation

8
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— The development, amendment or
termination of any policy or program of the
Government of Ontario

— Any decision about privatization or
outsourcing

— The awarding of any grant, contribution or
other financial benefit by or on behalf of the
Crown

Federal LA

TheFederal LA doesnot define “ Lobbying”
but instead refersto any communication
(written or oral) by an individual who is paid
to communicate with a public office holder on
behalf of hisor her employer in respect of:

— The making, developing or amending of
legidative proposals, billsor resolutions,
regulations, policies, programs

— Theawarding of grants, contributions, tax
creditsor other financial benefits

10

Whilethe Ontario LRA defineslobbying to
include a lobbyist’s attempt to influence, the
Federal LA requiresonly that therebea
communication (written or oral) by a paid
lobbyist with no determination of the lobbyists
motive or intention

TheFederal LA is more expansive and appears
to captureall communicationswith a more
objective standard

11

2.

What about Communication Initiated by
Government?

TheFederal LA extendsitsregistration
requirementsto include communication
initiated by the lobbyist or a public office
holder

TheAct istriggered by the fact of
communication, not the cir cumstances
surrounding how the communication arose

In Ontario, it isimportant to notethat the
legidation specifically excludes communications
initiated by a public office holder from the
application of the Act

12
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3. When Are You Not L obbying?
» Lobbying does not include:

—Under Ontario LRA only: Oral or written
submissions madeto a public office holder in
direct responseto written requestsfor
information

— Oral and written submissionsto a committee
of the Senate or House of Commons or of
both Houses of Parliament or to any person
having jurisdiction or powers conferred by or
under an Act of Parliament, in proceedings
that area matter of public record

13

— Oral and written submissionsmadeto a
public office holder about enforcing,
interpreting or applying any act or regulation
by that public office holder

— Oral or written communication madeto a
public office holder by an individual on behalf
of an organization if the communication is
restricted to arequest for information

Some examples of communications which do not
normally giveriseto aregistration requirement
areasfollows:

— Enquiriesto obtain publicly available
information;
14

— General inquiriesabout thetermsand
conditions of programs and application
processes

— Participation in consultations, hearings,
roundtablesor like activitieswhen the name
of the participants, the gover nment
participating organizations and the subj ect
mattersarereadily available publicly

— Communication with respect to the
enforcement, interpretation or application by
public office holders of any current federal
statute or regulation

— Preparation and presentations of briefingsto
parliamentary committees

15

In contrast, examples of communication
which WOULD requireregistration under the
Federal LA are:

— Enquiries about a specific application for a
grant, contribution, tax credit or contract

— Communication to deter mine what
additional information isrequired to have
an application approved

— Negotiationsand termsrelated to a specific
financial benefit

16
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4. Whoisa Public Office Holder?

» Themeaning of a“ public office holder” under
the Ontario LRA isbroad and includes an officer
or employee of the Crown, a member of the
L egislative Assembly and their staff, a member
of bodies appointed by the Lieutenant Governor,
cabinet ministers, officersof Crown agencies,
boardsor commissions, and a member of the
Ontario Provincial Police Force

¢ A public officer holder does not includejudges,
justices of the peace and officers of the legislative
assembly such as Ombudsman, I nformation &
Privacy Commissioner

17

Under the Federal LA a*“public office holder” is
also defined broadly as any officer or employee
of the Canadian Government. Notethat this
includes:

— Members of the Senate or of the House of
Commons (Senators, Member s of
Parliament, Ministers) and their staff

— Persons appointed to an officeby a Minister
of the Crown or the Governor in Council

— An officer director or employee of any
federal board, commission or other tribunal

— Members of the Canadian Armed Forces

— Membersof the Royal Canadian Mounted

Police
18

— Employees of federal departments

« “Designated public officeholders’ constitutea
category within the broader group of federal
officials defined as public office holders by the

Federal LA. Designated public office holders
include:

— Ministers
— Ministerial Staff

— Deputy Minister and Associate Deputy
Ministers

— Assistant Deputy Ministers

— Federal officials of comparable Deputy
Minister or Assistant Deputy Minister rank

19

— Membersof PM’s Transition Team...and
anyone else designated by Cabinet

Designated public office holders have two
mandatory reguirements:

— They must respond to enquiries by the
Commissioner of Lobbying

— They must respect a 5-year post-employment
prohibition on lobbying the federal
government

Assistant deputy ministersand individuals
occupying compar ableranks are exempted from
the post-employment prohibition

The prohibition took effect on January 2, 2009

20
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5. What isthe Threshold for Registration by a
Charity and Non-Profit?

» Each of the Federal LA and Ontario LRA
requireregistration only wherelobbying
comprises a significant part of the duties of the
employee/employees

21

¢ Thismeans:

a) at least 20 per cent of the duties of any
single employee consists of registerable
activity involving gover nment officials of
that jurisdiction; or

b) all of theregisterable activities of all the
charity’s employees taken together would
amount to the equivalent of 20 per cent of
oneindividual’s duties

22

Ontario LRA

» Significant part of the dutiesis measured over
athree (3) month period

* Asaresult, thethreshold isreached when the
accumulation of lobbying activities over a
three (3) month period reachesthe threshold
of 20 per cent for either an individual
employee' stime, or the combined times of
mor e than one employee

23

¢ TheOntario Guideto the Lobbyist Registration
Act specifically notesthat the definition of
significant part of the duties appliesto time
actually spent lobbying, not creating research
papers, etc.

e Therefore, it appearsthat what is caught
under the 20% threshold isthetime spent in
the act of communicating whether oral or
written and not in preparation for the
communication

24
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Federal LA

Under the Lobbying Act, the time spent by
employeesisnot limited to the act of
communicating. Many mor e duties of
employees appear to be caught within the scope
of thelegidation

The determination of whether or not lobbying
constitutes a significant part of the duties of
employeeswho communicate with public office
holdersand who are subject to the 20% rule
can be carried out using various approaches

25

— Aninterpretation bulletin issued by Office
of the Commissioner of Lobbying of Canada
entitled “ A Significant Part of Duties (" The
20% Rule")” recommends estimating the
time spent preparing for communicating
(resear ching, drafting, planning, compiling,
travelling, etc.) and actually communicating
with public office holders

— TheBulletin suggeststhat a six-month
estimation period be used in order to
provideatimebasisfor estimating the
relative importance of lobbying activities
within an organization

26

In any given six-month period, if thetotal
amount of time spent lobbying by all paid
employees equals 20% or more of the
employment time of one employee, thiswould
be considered a significant part of dutiesand
the corporation or organization must register

In addition, if the 20% threshold isreached
during any given 30-day period during the six-
month period, then registration would also be
required

27

e Itisimportant toremember that the
requirement toregister istriggered only when
lobbying isdone by a paid lobbyist who is
employed by the organization

* Asaresult, unpaid volunteer swho lobby on
behalf of organizationswill not bring the
charity or non-profit within the scope of the
legidative requirements

* However, if adirector or member of a non-
profit should change from being a volunteer to
being paid by the organization, thiswould
requiretheindividual toregister asa
consultant lobbyist

28
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6. What arethe Registration and Filing * Thesenior officer must disclose detailed

Requirements?
Ontario

Under the Ontario LRA, the most senior paid
officer of the charity or non-profit that meets
the minimum threshold requirements must
register and fileareturn within 2 months of
meeting the definition of “in-house lobbyist”,
and within 30 days after the expiration of each
6 month period after thefiling of the previous
return

29

information to the Lobbyist Registration Office,
including (but not limited to) the following:

— A description of the organization’s
member ship (but not per sonal nhames of
member s) and the names of officersor
directors of the organization

— The sour ce and amount of any gover nment
funding received by the organization

— The name of each in-house lobbyist
employed by the organization

30

Federal LA

Themost senior paid executive employed by the
organization isresponsible for completing and
filing an in-house lobbyist (organization) return
within two (2) months after the need to register
ariseswith the Commissioner of L obbying

Under thisinitial return, theresponsible officer
isrequired to disclose the name of all of the
organization's paid employees who perform
lobbying activities on behalf of the organization
If the most senior officer also undertakes
lobbying activities on behalf of the organization,
hisor her namewill need to belisted asan in-
house lobbyist for the organization

31

Thereturn must include other detail such as
(but not limited to) the following:

— A description of the organization’s
member ship and any other information to
identify its member ship that is prescribed

— If theemployer isfunded in wholeor in part
by a government or gover nment agency, the
name of the government or gover nment
agency, asthe case may be and the amount of
the funding received

— Particularsto identify any communication
technique used or to be used, including grass-

roots communication
32

www.ca rters.@

www.charitylaw.@m




CARTERS

Jane Burke-Robertson.©

¢ Thereafter, lobbyists must carefully review their
activitiesat the end of every month to determine
whether areturn isrequired for that month

* Alobbyist may berequired tofileareturn not
later than 15 days after the end of each month,
if any of thefollowing four (4) conditions exist:

1) Communication with a designated public
office holder took place during the month
being reported

2) Information contained in an activereturn is
no longer correct or additional information
that the lobbyist became awar e of should be

included in an activereturn
33

3) Thelobbying activities have terminated or
in the case of in-house lobbyists' activities,
no longer requireregistration

4) Five (5) months have elapsed wince the end
of thelast month for which areturn was
filed (atotal of 6 monthssinceit wasfiled)

Theinformation contained in thereturn is
accessibleto the public

Accessto thisinformation will permit any
registered organization to monitor thelobbying
activities of other organizations

34

7. Penaltiesfor Failing to comply with the Federal
LA or Ontario LRA

* Under the Ontario LRA penaltiesfor
contravention of the Act includefinesof up to a
maximum of $25,000

» Thesenior officer of the charity or non-profit
may be held personally liable wher e:

— Lobbying activities are being conducted and
the senior officer doesnot fileareturn
within the timeframe provided in the Act

— The senior officer doesnot providethe
required information in areturn as stated in
theAct

35

— Thesenior officer failsto providethe
Lobbyist Registrar with changesto areturn,
new information or clarification of
infor mation requested by the L obbyist
Registrar

— Thesenior officer makesfalse or misleading
statements

— The senior officer knowingly placesa public
office holder in a position of real or potential
conflict of interest

TheFederal LA substantially increasesthe
monetary penaltiesfor lobbyistswho contravene
the legislation

36
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» LiketheOntario LRA, the Federal LA places
the responsibility (and liability) directly on the
officer of the charity or non-profit organization
who isresponsiblefor filing thereturnsor
providing the infor mation required under the
Act

* Thepenaltiesare:

— Maximum finefor offence of knowingly
making a false or misleading statement or
failingtofileareturn isdoubled to $50,000
(summary conviction) and $200,000
(indictment)

— Maximum finefor all other offences under
the Act have doubled to $50,000

37

— Maximum prison sentence isunchanged:
six (6) months (summary conviction) or
two (2) years (indictment)

— All other offencesunder the Act remain
subject only to summary prosecution and
conviction

— Commissioner will be ableto impose a two-
year ban on lobbying by a person convicted
of an offence under the Act

— Commissioner may make public the nature
of the offence, the name of the person who
committed it and the punishment imposed

38

CONCLUDING COMMENTS

* Thelobbying laws can beatrap for the unwary
charity or non-profit organization

» Itisimportant for senior officers, boards of
directorsand othersto be knowledgeable about
these lawsor they may risk substantial
penaltiesin the event of failureto comply

» If uncertain about the application of the laws,
the office of the Commissioner of both lobbyist
registries may be contacted and/or legal advice
sought to under stand the implications and
scope of the lobbyist registration requirements

39

Charitiesare cautioned that theregistration
and reporting requirements under federal and
Ontario lobbying laws ar e separ ate from any
determination of what constitutes political
activity under the Income Tax Act (Canada).

In thisregard, Canada Revenue Agency’s
policy statement on “Political Activity” isa
good starting placefor reviewing these income
tax requirementsasthey relateto registered
charities. See Charity Law Bulletin No.25,

availableonline at
http://www.car ter s.ca/pub/bulletin/charity/2003/chylb2

5-03.pdf for a detailed commentary on the policy
statement

40
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DISCLAIMER

This handout is provided as an information service by Carters Professional
Corporation. Itiscurrent only asof the date of the handout and does not
reflect subsequent changesin thelaw. This handout isdistributed with the
understanding that it does not constitute legal advice or establish a
solicitor/client relationship by way of any information contained herein.
The contents are intended for general information purposes only and under
no circumstances can be relied upon for legal decision-making. Readers
are advised to consult with a qualified lawyer and obtain a written opinion
concer ning the specifics of their particular situation.
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