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INTRODUCTION

1. Private Company Shares

. Flow-through Shares

. Limited Partnership Interests
. Interest in aHedge Fund

. Ecological Gift
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OUTLINE

¢ Incometax considerations for the donor

* Incometax considerations for the charity

« Regulatory considerationsfor the charity
(non-income tax)

» Tipsand traps
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1. PRIVATE COMPANY SHARES

« Private company shares can be effective
gifting tool

» However implementation and ongoing
management of such giftsmore
complex/costly

a) Income Tax Considerationsfor the Donor

Rad

« Donation tax credit

— Taxincentivefor giftsof publicly traded
securitiesnot available
¢ Generally no charity receipt if no-qualifying
securities
— Exception - shares gifted to charitable

organizationg/public foundationsand
donor at arm’slength

— Trap —if shares® debt after gift

5

« RDTOH

— Redemption of shares by charity
shareholder may® refund of RDTOH

So Donor ® tax credit
Company® RDTOH

Charity® valueof shares
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¢ Deemed FMV

— Legidation first introduced Feb 27, 2004 -
To stop “ buy low-donate high” and other
tax shelter gifting arrangements

— Potential punitivetax consequencesfor
private company shares gifts (e.g., estate
freezes and other corporate
reorganizations?)

— Rule:

= Property acquired through a“ gifting
arrangement” , in contemplation of gift
or donated within 3 years of acquisition

= Deemed fair market value- lesser of
FMV and donor's cost

= Exceptionsinclude publicly traded
shares, certified cultural property, real
property in Canada, inventory and
ecological gifts, and giftson death.

= Exception for sharessubject to estate
freeze arrangements

b) IncomeTax Considerationsfor the Charity

« Donation receipt

— Fair market value of shares— what isvalue
if can’t redeem for sometime

¢ Disbursement quota issues

— Enduring property?

— If hold sharesfor sometime® dividends
to cover 3.5% DQ and administrative costs

e Control of corporation
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¢) Regulatory Considerationsfor the Charity

(non-income tax)

¢ Corporate Powers
e Trustee Act
e Charitable Gifts Act

¢ Charitable Gifts Act
— Greater than 10% interest in a business
— Mandatory divestiture within 7 years

— What isan“interest in abusiness’
— Reporting requirements

— Requirement to shareprofits

— Requirementsre: investment of proceeds
from disposition of businessinter est

2. FLOW THROUGH SHARES(FTS)

¢ Tax based financing incentives (oil and
gas/mining sectors)

» Corporations can flow through tax deductions
toinvestor

« Expendituresdeducted by investor grind cost
base of shares
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Example: investor buys FTS

+ ACB $1,000

» Deductionsof $1,000 for exploration expenses
leading to $460 tax savings (assume 46% tax
rate)

¢ Donor giftsthe sharesto charity (other than
private foundation)

» Assumevalueisstill $1,000

a) Income Tax Considerationsfor the Donor

» Tax deduction during hold period of $460,
donation tax credit leadsto tax savings of $460
and notax on thegain arising from gift of shares
tothecharity

e Actual cost totaxpayer of theinvestment is $80
(%1,000 less $460 x 2) and taxpayer getsdonation
credit of $1,000

b) IncomeTax Considerationsfor the Charity
« Dateof gift considerations

* Valuation issues:
— Hold periods
— Maintenance of value
— Marketability of sharesafter hold period

¢ Policy re. closing bid price or midpoint
between high and low trading values
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3. LIMITED PARTNERSHIP INTERESTS

e Increasing requeststo receive gifts of limited
partnership interests

¢ Limited partnershipsarevery different from
general partnershipsand are usually set up
by companiesthat invest money in other
businessesor real estate

a) Income Tax Considerationsfor the Donor

Rad

¢ Donation tax deduction or credit for the FMV
of theinterest

* 50% of any capital gain would beincluded in
income and subject to tax, unlessa publicly
listed security

b) IncomeTax Considerationsfor Charity

¢ CRA Position: The charity would be
considered to be carrying on a businessif it
becomesalimited partner in a partnership
and subject to possible revocation

* Thefact that the principal activity of the
partnership istheinvestment of fundsdid not
change their view

~
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« But, consider whether position would bethe
sameif donation consistsof limited
partner ship unitswhich are publicly listed,
widely held, and sold immediately upon
receipt

4. INTEREST IN A HEDGE FUND

* Investment advisersincreasingly asking
charitiesto accept giftsof unitsin ahedge
fund and issuetax receiptsfor them

* Hedgefundsarea specialized kind of
investment. They are usually addr essed to
sophisticated investorsand areprivately
offered, and thusmay escape theregulatory
controlsplaced on investments sold to the
public, such asmutual funds

¢ Canadian donorsand charities access hedge
fundsthrough a number of different forms
including managed accounts, pooled funds
and derivatives

* Retail investorsusually holed interestsin
pooled funds, which areusually structured as
limited partnershipsor trusts
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a) Income Tax Considerationsfor the Donor

* Donation tax deduction or credit for the FMV
of theinterest

* 50% of any capital gain would beincluded in
income and subject to tax, unlessa publicly
listed security

b) Income Tax Considerationsfor the Charity

¢ Will depend on the nature of the underlying
interest, unit in alimited partnership or a
trust

« If limited partnership interest, see concerns
above

¢ CRA position: Thelncome Tax Act allows
charitiesto accept agift likean interestina
hedgefund (Registered Charities Newsletter
No. 8 — Spring 1999)

23

* CRA intendsto closely examine the valuation
of these gifts

* Independent, expert appraisals (with accessto
all relevant facts) must be obtained to
determinethe FMV of the fund units when
thegiftismade

e Any tax receipt issued should carry the name
and addressof theappraiser
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5. ECOLOGICAL GIFT

« Budget 2006 measur e over shadowed by public
shares

« EGPisa specific tax incentive program designed
to encour age the donation of ecologically
sensitiveland & certain interestsin land

* What isecologically sensitiveland? Areasor
sitesthat presently, or in thefuture, could
significantly contributeto the conser vation of
Canada’sbiodiversity and natural
environmental heritage

* Government of Canada certifiesthe value of
ecological gift donationsfor incometax purposes

25

Example: Donation of a Remainder Interest
e Sueearns$75,000 asan accountant in Halifax

¢ Shehasowned 6 ha of property in Lunenburg
County in an area with a planning restriction
that prohibits development on lots smaller than
2ha. Theland includes a picturesgue and
significant stretch of coastline and hasbeen in
Sue’sfamily for over acentury

¢ Inrecent years, large areasof Nova Scotid s
southern coast have been bought up by wealthy
foreign visitorsfor homesand cottages. Sueis
concer ned that there may soon belittle
undeveloped coastal habitat left

26

« Sueoptstokeep alifeinterest in theland so
she may live out her daysthereand to donate
theremainder interest to aland trust asan
ecogift

e Theland, originally valued at $80,000, isnow
worth $400,000. Theremainder interest is
worth $250,000. Theland trust also enters
into an agreement with Suetouseand care
for the property
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a) Income Tax Considerationsfor the Donor

e Certified FMV of gift is$250,000-itis
generally the current appraised FMV of the
gift lessthevalue of thelifeinterest (IT 226R)

» Taxableincomeis$75,000

¢ Theentireamount of the donation may be
used — not limited to 75% of her taxable
incomelikeother gifts

¢ Immediate donation tax credit in year of gift
even though able to continue to use the
property

¢ Remainder of thedonation may becarried
forward for S5years

* Notax on the capital gain arising asaresult of
the disposition of the remainder interest.

b) IncomeTax Considerationsfor the Charity

* Must bean eligiblerecipient: federal or
provincial Crown, municipality or a
registered charity one of the main purposes of
which isthe conservation and protection of
Canada’senvironmental heritage

* No disbursement reguirement if requirement
to hold for ten years(neither 80% or 3.5%)

* Norisk re: valuation since certified
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DISCLAIMER

Thishandout is provided as an information service by Carters
Professional Corporation and Fasken Martineau DuMoulin LLP. It is
current only as of the date of the handout and does not reflect
subsequent changesin law. This handout is distributed with the
understanding that it does not constitute legal advice or establish any
solicitor/client relationship by way of the information contained herein.
The contentsareintended for general information purposesonly and
under no circumstances can be relied upon for legal decision-making.
Readers are advised to consult with a qualified lawyer and obtain a
written opinion concerning the specifics of their particular situation.
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