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INTRODUCTION

e |tisimportant for charitiesto develop a gift
acceptance policy to set out itsruleson the
acceptance and receipting of giftsin order to
effectively establish a planned giving
program

» Each policy should be customized to the
needsand circumstances of each charity

* Thispresentation reviews:
— The purposes of a gift acceptance policy

— Key issues concerning a gift acceptance
policy

— Key topicsto beincluded in a gift
acceptance policy
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PURPOSESOF A GIFT ACCEPTANCE
POLICY

¢ Providesthe staff and/or volunteers of the
charity with general guidelines and procedures
for accepting and receipting various types of
gifts

« Ensuresthat the acceptance of gifts complies
with thelaw in Canada, including caselaw and
the requirements of the Income Tax Act

* ldentifiesvarious meansof charitablegiving
that the charity iswilling to accept (or not) and
thepoliciesrelated to acceptance of such gifts
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KEY ISSUESCONCERNING A GIFT

ACCEPTANCE POLICY

¢ Thepolicy must bein keeping with the
charity’s charitable purposes and mission
statement

* Thepolicy must reflect therequirementsof the
Income Tax Act, CRA, and common law

¢ Thepolicy, once developed, should be adopted
by the board of the charity and carefully
implemented

Karen J. Cooper, B. Soc. Sci., LL.B.,,LL.L., TEP©

* Thepolicy needsto bereviewed and updated
from timetotime

¢ Insituationswheretheapplication of thepolicy
toaparticular gift isnot clear, the staff of the
charity should review the application of the
policy with legal and accounting advisorswhere
necessary

* Thepolicy only providesa general guideline, it
isnot comprehensive or exhaustive (becausethe
law in relation to the acceptance and receipting
of giftschangesfrom timeto time, and the
application of the policy to giftsmay vary asa
result of the particular circumstances
surrounding each gift)
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KEY TOPICSTO BE INCLUDED IN A GIFT
ACCEPTANCE POLICY

1. Outlinesthe Dutiesof Directors’, e.g.:

* toapply theassetsof thecharity to further its
charitable purposes

e to comply with legal requirementsinvolving
receipting of giftsand fundraising

¢ tocomply with thelimitations, conditions,
termsof reference, directionsor other
restrictionsimposed by donors

www.carters.@
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2. Outlinesthe Role of the Parallel Foundation I f
Applicable

* eg. Isthefoundation to bethe exclusive source
of fundraising?

* If not, how isthefoundation and the charity to
co-ordinatetheir fundraising initiative?

* What istheprotocol for inter-charity transfer
of gifts?

— Whoistoreceivewhat and ability to
transfer

3. ExplainstheBasic Law Relating To Receipting
of Gifts, e.g.

¢ General rulesthat appliesto receipting
e Splitreceipting rules

¢ Deminimisruleon receipting

* Intention to donate

¢ How toestablish fair market value

* Deeming of fair market value

4. ExplainstheKey Issues|n Receipting

« Exercise of duediligence when issuing
receipts

* Preparation and contents of receipts

e Control of receipts

e Lost, spoiled or stolen receipts

e Facsimilesignatures

» Dateof issue and date of donation
e Computer generated receipts

* Nameon receipts
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5. Explains Restrictions That May Be |mposed
On Gifts

* Explainshow restrictions may be imposed on
giftsand their ramifications

— Itispossiblefor adonor toimpose
conditions and restrictions on a gift when
the gift ismade, but it isnot open for the
donor toimpose additional restrictionsor
toremovetherestrictions at a later time

— Thedirectorsof the charity are required to
comply with thelimitations, conditions,
termsof reference, directionsor other
restrictionsimposed by donors
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— The conditions or restrictionsimposed on a
gift should be set out in a gift agreement
with the donor

- A'ﬂift that issubject to donor restrictions
will be held by the charity asan externally
restricted fund, and be managed by the
charity in accordancewith therequirements
of common law and regulations under the
Charities Accounting Act (Ontario)

» Explainsthe meaning and ramifications of the
following:

— Perpetual endowment funds- the capital of
the fund donated be held in perpetuity, with
theincometo be used at the discretion of the
board of directorsor for a specific purpose
designated by the donor

11

— Long term funds- adonor may establish a
fund with the capital to be held for along
period of time, rather than to beheld in
perpetuity

— Ten-year gifts—aterm in the Income Tax
Act wher eby a donation is made by a donor
subject to the donor’swritten trust or
direction that the property given, or
property substituted therefore, be held by a
registered charity for 10 yearsor more

= A long term fund, where a donor
requiresafund to be held for ten years
or morewould beaten-year gift

12
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= A perpetual endowment fund isatype of
ten-year gift

A ten-year giftisatypeof enduring

property, which issubject to special rules
under thelncome Tax Actwith respect to
the calculation of the disbur sement quota

— Donor advised funds— after having made a
gift, adonor may provide non-binding
advice (but not control) on how the charity
may apply and/or manage the gift

6. Typesof Gifts

¢ Explainsthecharity spolicy for accepting,
processing, acknowledging, and receipting
varioustypes of gifts

» Cash and near cash
— e.g. Cash, cheque, money order and credit

card

* Bequests
— Giftsfrom estates
— Can be a specificamount of gift, a

per centage of theresidue, a gift contingent
on aprior interest

14

¢ Lifeinsurance

A donor may:

— Irrevocably assign the owner ship and death
benefits of a paidup lifeinsurance policy to
thecharity

— Irrevocably assign the owner ship and death
benefitsof alifeinsurance policy tothe
charity on which premiumsremain to be
paid; or

— Namethe charity as a beneficiary of a life
insurance policy
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* Registered retirement plans

— Includesdirect designation of a charity asa
beneficiary toreceive the proceeds of
RRSPsor RRIFson the death of the donor

— Also can gift to a charity the proceeds of
RRSPsor RRIFson the death of the donor
by way of bequest

* Publicly-isted securities

— Elimination of capital gainstax

— Key issuesinclude how shares may be
received, valuated and receipted, e.g. will
the sharesbeliquidated immediately after
they have been received by the charity, or
be held for a certain period of timefor
investment purposes?

¢ Privatesecuritiesand other businessinterests

— Very complicated ruleson when receipts
may beissued, e.g. ruleon non-qualifying
securitiesand loan backs

— Subject totherulesunder the Charitable
Gifts Act (Ontario)

— New excess business holding rulesappliesto
the owner ship of any sharesby private
foundations
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¢ Real estate

— Giftsof real estate may beoutright gifts,
residual interest in aproperty (i.e. wherea
property isconveyed to the charity, with
thedonor retaining the use of the property
for thedonor’slifetimeor for aperiod of
time), or real property to fund a charitable
remainder trust

— Special issues concer ning the acceptance of
gift of real estateinclude valuation and
marketabletitleissues, etc.

— Must comply with Charities Accounting Act
(Ontario)

= A charity may only hold land that isused
for the purpose of actual use or
occupation of theland for itscharitable
purpose

The Charities Accounting Act prohibitsa
charity from owning landsfor non-
charitable purposesfor longer than three
years

Further, if land isnolonger required
for the charitable purposesand isno
longer occupied as such, it must be
disposed of within threeyears

If not, the Ontario Public Guardian and
Trustee may sell theland and apply the
proceeds of saletothecharitable

pur poses of the charity

A charity may apply for a court order
tore-vest and sanction retention of the
property for further threeyear periods
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¢ Residual interests

— Involves conveying property to a charity,
with the donor retaining the use of the
property for the donor’slifetimeor for a
period of time

— May bereal property or personal property
(e.g. art work)

¢ Charitableremainder trusts

— Generally involvesa donor (settlor)
transferring property (e.g. real estate,
securities, or cash, etc.) toatrust for a
trusteeto managetheproperty

22

— Thedonor or abeneficiary (usually a family
member of the donor) (usually referred to as
a “lifetenant’) retainsalife or income
interest in thetrust but an irrevocable gift of
theresidual interest in thetrustismadetoa
registered charity

— The charity would receive thetrust property
when thetrust iscollapsed at the end of the
interest of thelifetenant. Such a gift may be
made through atestamentary trust or aninter
vivotrust

— A registered charity can issue a charitable

donation receipt for the present value of the
charity’sremainder interest in the property

23

¢ Charitablegift annuities

— Generally, a charitable gift annuity isan
arrangement under which a donor
irrevocably transfers property to a charitable
organization in exchange for immediate
guaranteed paymentsfor lifeat a specified
rate depending on life expectancy or for a
fixed term

— A portion of the property isused to purchase
a commercial prescribed annuity from a
licensed issuer

— Thecost of theannuity isbased on the
donor'sageand incomerequirements

24
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— Theremainder of the property not required
to purchase the annuity is considered an
outright gift to the charity

— Thelicensed issuer or the annuity paysthe
donor aguaranteed incomefor aspecific
timeor for theremainder of the donor’slife

— Upon death of thedonor, the charity
receives any remaining guar anteed income
from the annuity, unlessthe donor has
specified otherwise

e Other gifts

— Types of giftsthat may be donated evolve with
new WaR/S of planned givin? from timeto time.
Examples of these giftsinclude gifts of flow—
through shares, time-share recreational
property, airline premium points, etc.

— Itisnot possible to anticipate every new type of
gift and include every type of these giftsin a
gift acceptance policy

7. Other |ssues
« Giftsfrom other registered charities

— Disbursement quotaissueson inter-charity
transfers

= Ordinary gift
= Specified gift
= Gift of enduring property
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* Receiptingissuesregarding

— Giftsfrom businesses and sponsor ship fees

— Donation of inventory by businesses
Gift certificates
— Donation of services—no receipts
Fundraisingevents—e.g. fundraising dinners,
charity auctions, lotteries, raffles, draws,

concerts, showsand sporting events, golf
tournaments

* The charity’sagolicy concerning involvement in
donation tax snelters
— A charity must not becomeinvolved in
donation tax shelters
— A charity needsto be cautious before deciding
to accept flow through shares
» Passthrough gifts — A charity can not act asa
conduit for fundsto third parties to which
Canadian donor s could not directly make a gift
eligiblefor tax relief. Therefore, a charity must
not accept a gift adonor hasdirected the charity
to givethefundsto a specified person or family
member

e Appraisals—what arethecharity’s policy on
determining the value of donated gifts, e.g. who
paysfor the appraisal, when to obtain an
appraisal, etc?

¢ Compliancewith the charity’sinvestment
policy and disbursement policy

¢ Compliancewith Canada’santi -terrorism
legislation
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8. Gift Agreement, Gift Acknowledgement, and
Other Donor Related Issues

* When to enter into gift agreement with donors,
theprovisionstobeincluded in gift
agreements, etc.

* When and how to acknowledge giftsreceived
from donors, donor recognition (e.g. named
gifts, donor wall, donor appreciation dinners,
etc.), minimum donation required in order to
establish a named endowment fund, etc.

» Communication with donors, e.g. no
persuasion or pressure, confidentiality, no
adviceto donors, no conflict of interest, etc.

31

9. Declining and Returning a Gift

» Explain the circumstances under which a gift
may be declined, e.g.

—There may befeaturesto or restrictions of
thegift that are contrary with the objectives,
values, and goals of the charity and therefore
may requirethat the gift be declined

—e.g. Thegift or termsof agiftisillegal,
discriminatory or violates any federal,
provincial or municipal lawsor regulations

—e.g. Thecharity isunableto honour theterms
or restrictions of the gift

— eg. Thegift could expose the charity to
liability or embarrassment

— eg. Thegift ismade by an individual,
cor poration or organization whose
philosophy and values ar einconsistent with
the overall philosophy and values of the
charity

* Onceadgift hasbeen received by a charity and a
charitable donation receipt issued, the property
becomes a charitable assets and cannot be
returned to thedonor without a court order

* However, incometax considerationsfor the
donor would need to be addr essed

33
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DISCLAIMER

Thishandout is provided as an information service by Carters Pr ofessional
Corporation. Itiscurrent only asof the date of the handout and does not
reflect subsequent changesin the law. This handout is distributed with the
under standing that it does not constitute legal advice or establisha
solicitor/client relationship by way of any information contained herein.
The contents areintended for general information purposesonly and under
no circumstances can berelied upon for legal decision-making. Readers
are advised to consult with a qualified lawyer and obtain a written opinion
concer ning the specifics of their particular situation.
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