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1. THE CONTEXT FOR CHANGE
(a) Canada Corporations Act

— Historically, not-for-profit corporations
wereincor porated by Special Act of
Parliament until the Companies Act
Amending Act, 1917

— Companies Act became the Canada
Corporations Act by Chapter 52 of the
Statutes of Canada 1964-1965

— Hasremained largely unchanged with
respect to not-for-profit corporations since
1917
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Several attemptsat legislativereform
M ost recently:

= Bill C-21, Canada Not-for-Profit
Corporations Act died on the Order
Paper November 29, 2005 when 38t
Parliament dissolved

= Samefatewith both Bill C-62 and Bill
C-4in 2008

Jane Burke-Robertson©

Changelong over-due:

CCA provisions skeletal, ill defined and out-
dated

Limited number of corporate actions
available

Reliance on I C palicy tofill in legislative gaps

Cumbersome processfor change (SLP & by-
laws)

(b) Canada Not-For-Profit Corporations Act

Introduced on January 28, 2009

Went through second and third reading and
received Royal Assent June 23, 2009

Modeled on the CBCA

Not yet proclaimed in force— current
estimate June 2010 — June 2011

Draft regulations still undergoing
amendment
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2. HIGHLIGHTSOF THE CNCA

(a) Simplified Process of Incorporation

Incorporation “as of right”

Oneincorporator (individual or
cor poration)

Number ed name per mitted
Faster and more efficient

By-laws not to accompany articles
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(b)By-laws

No Ministerial approval

Must file by-lawswith IC (within 12
months of member ship approval)

By-laws may be simplified dueto
comprehensive statutory framework

Members may make proposalsfor by-law
amendments (s.152(6))

By-laws, amendment or repeal effective
upon passage by directors (unless an
amendment providing for a fundamental
change)

Directors must submit the by-law,
amendment or repeal to the membersat
the next members meeting

M ember ship approval isby ordinary
resolution unless a fundamental change
(2/3 vote of members)
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(c) Sections 16 & 17 - Capacity and Powers

— A corporation hasthe capacity and rights
of anatural person

— Concept of a corporation’sactivities being
ultra vires now eliminated once and for all
by the Act

— TheAct does not require the passage of a
by-law to confer any particular powerson
the corporation or itsdirectors

10

(d)Directors—Number and Change

— Minimum of 1director (3for asoliciting
corporation at least 2 of whom are not
officers or employees of the corporation or
its affiliates) (S. 125)

— Currently norequirement to notify IC re.
changein directorsother than in annual
summary

— CNCA corporations must file notice of
change within 15 days of any change or of
achangein adirector’saddress (S. 134)

11

(e) Directors— Decison-M aking

A resolution in writing signed by all
directorsentitled to vote or of a committee
of directorsisvalid (S. 140)

Consensus decision making permitted (S.
137)

Telephonic or electronic meetings possible
aslong asall directorsconsent and the
facility permitsall participantsto
communicate adequately with each other
(S. 136(7))

No alternate directors (S. 126(3))
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(f) Directorsand Officers —Duties

— CCA containsno standard of careasa
result common law subjective standard
applies

— CNCA - Every director and officer hasa
duty to:

= Act honestly and in good faith with a
view to the best interests of the
corporation

= Exercisethecare, diligence and skill of
areasonably prudent person (S. 148)
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(9) Due Diligence Defence - Directors and
Officers

— Not liableif exercised the care, diligence
and skill that a reasonably prudent person
would have exercised in compar able
circumstances

— Good faith reliance on financial statements
and reports of professionals (S. 149, 150)
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(h)Religious Cor porations

— CNCA precludesa court from issuing an
order under the oppression remedy or
derivative action wherethe court determines
that:

= Thecorporation isareligious corporation

= Thedecision of thedirectorsisbased on a
tenet of faith held by the member s of the
corporation; and

= |t wasreasonableto basethe decision on a
tenet of faith, having regard to the
activities of the corporation (s. 251 and
253)

15
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(i) Membership Rights Enhanced
— Accessto member ship lists (S. 23)

— Right to seek an oppression remedy against
the corporation (S. 253)

— Right to seek a court order to commence a
derivative action (S. 251)

— Right to submit proposalsto amend by-
laws or nominate directorsor require any
matter to be discussed at annual meetings
(S. 152(6))

16
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— Right to access corporate records (S. 22)

— May participatein members meetings by
electronic means (S. 159(4)(5))

— May sign resolutionsin writing (S. 166)

— Right to requisition a meeting of members
(S. 167)

— Auvailability of unanimous members
agreement (S. 170)

17

()) More Corporate Actions Possible

— Under CCA - littleauthority for
fundamental changes (only SLP)

— Amalgamation of federal not-for-profit
corporations possible (S. 204))

— Continuance (import and export) from and
to other jurisdictions possible (S. 211, 212)

18
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(k)Financial Review

— Graduated levels of financial review
depending on a cor poration’s category and
grossannual revenue

19

3. SOLICITING CORPORATION

A corporation becomes a soliciting cor por ation
for a“prescribed duration” from the
“prescribed date” if it hasreceived during the
“prescribed period” income in excess of the
“prescribed amount”:

Category A:

— Intheform of donationsor giftsor other
property requested from the general public
(“insiders” arenot included)

20

Insidersare:

— A member, director, officer or employee of
the corporation including a child, parent,
brother, sister, grandparent, uncle, aunt,
nephew or niece of such a person; and

— A spouse of amember, director, officer or
employee (includes someone cohabiting in
a conjugal relationship for at least one
year) including a child, parent, brother,
sister, grandparent, uncle, aunt, nephew or
niece of the spouse

21
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Category B:

— Intheform of grantsor similar financial
assistance from the federal government,
provincial or municipal government, or an
agency of such a government; or

Category C:

— Intheform of donationsor giftsor other
property from a corporation or other
entity that hasreceived income in excess of
the “ prescribed amount” in one of the
formsreferred toin categories A and B

22

Application to be Deemed Non-Soliciting

¢ S.2(6) allowsa corporation to apply to the
Director for a determination that the
corporation isnot or was not a soliciting
corporation and the Director may make such
adetermination aslong asnot prejudicial to
the public interest

23

Implications of Being a Soliciting Cor poration

(a) Number of Directors

— A soliciting corporation must have a
minimum of 3 directors, at least 2 of whom
are not officersor employees of the
corporation or its affiliates (S. 125)

24
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(b) Filing of Financial Statements

— A soliciting cor poration to provide annual
financial statementsto the Director (S.
176(1))

(c) Unanimous Member Agreement

— Themembersof a soliciting corporation
may not enter into a unanimous member
agreement (S. 170(1))

25

(d)Liguidation and Dissolution

— On dissolution, the remaining property of a
soliciting cor poration isrequired to be
distributed to one or more “qualified
donees’ within the meaning of subsection
248(1) of the Income Tax Act (Canada) (S.
235(1))

26

» Other corporations caught by this
requirement:
— Registered charities

— A corporation that haswithin thelast 5
yearsrequested donations from the public
or received grants from gover nment, or
accepted money form a cor poration that
has made such requests or received such
grants

27
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(e) Public Accountant & Financial Review

Section 179 - “Designated Corporation”:

— A soliciting cor poration with gross annual

revenuesfor itslast completed financial
year that are equal to or lessthan the
prescribed amount (Draft Regs: $50,000) or
that isdeemed to have such revenues under
paragraph 190(a); and

— A non-soliciting cor poration with gross

annual revenuesfor itslast completed
financial year that are egual to or lessthan
the prescribed amount (Draft Regs: $1
million)

28
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Appointment of Public Accountant

Designated Corporations: The membersof a
designated cor poration may unanimously
resolve not to appoint a public accountant (S.
182(1))

Non-Designated Corporations: Must appoint
a public accountant (S. 181)

29

Level of Review and Public Accountant

Type of Corp. | GrossAnnual | May Dispense | Review Audit
Revenue* with Public Engagement
Accountant
Designated Equal to or Yes - with Default If required by
Soliciting lessthan approval of review members
$50K all members (ordinary
resolution)
Designated Equal to or Yes - with Default If required by
Non-soliciting | lessthan $1M | approval of review members
all members (ordinary
resolution)
Non- Over the No No Mandatory
Designated above
amounts
Exception: Equal to or No If required by | Default
Non- lessthan members review
Designated $250,000 (special
Soliciting resolution)

* Amounts based on dr aft regulations under CNCA

30

www.carters.@

www.charitylaw.@w




| CARTERS ca

4. A FEW OBSERVATIONS

Definition of soliciting corporation - a“trap
for theunwary”?

Directorsmust be elected - No provision for
ex-officio directors

Different approval requirementsfor by-laws
may be difficult to administer

31
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Non-voting members haveright to voteto
approve certain fundamental changes - time
to re-think non-voting by-law categories

Financial statements of soliciting cor porations
to Director

32

. CONTINUING UNDER THE NEW

STATUTE

All existing CCA corporationswill berequired
to continue under the new Act within 3 years of
it cominginto force (or face possibility of
dissolution) (S. 297)

Content of articles of continuance similar to
that of articlesof incorporation under Section 7

Can make amendments at sametime as apply
for continuance (S. 211(2))

33
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(a) Effect of Continuance

— Articlesand certificate of continuance
deemed to bethe articles and certificate of
incorporation (S. 211(6))

— Members cease to be membersof the“ old
corporation” and become member s of the
continued corporation

34

(b)Rights Preserved

» Property of the body cor por ate continuesto be
property of continued corporation (S. 211(8))

» Existing causes of action, claimsor liability to
prosecution unaffected

* Any action or proceeding pending by or
against the body cor porate may be continued
against the corporation

* Any conviction or order in favour of or against
the body corporate may be enforced

35

(c) Timing of Continuance

— Corporations may wish to continue early or
delay until the last possible moment
depending on circumstances

— Some consider ations:

= |Increased director protection

= Enhanced rights/protectionsto members

= By-lawsor letterspatent require
amendment

36
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= Different levels of financial review and
appointment of public accountant

= Contemplation of fundamental changes

= Availability of unanimous member
agreement

37
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DISCLAIMER

This handout is provided as an infor mation service by Carters Professional
Corporation. Itiscurrent only as of the date of the handout and does not
reflect subsequent changesin thelaw. This handout isdistributed with the
understanding that it does not constitute legal advice or establish a
solicitor/client relationship by way of any infor mation contained herein.
The contents are intended for general infor mation purposes only and under
no circumstances can berelied upon for legal decision-making. Readers
are advised to consult with a qualified lawyer and obtain awritten opinion
concer ning the specifics of their particular situation.
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