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OVERVIEW
A. Introduction

B. Human Rights Regime Change (Ontario)

C. Christian Horizons Decision

D. What ThisMeansfor Charities and Non-Pr ofit
Corporationsin Ontario

Note: For moreinformation on thesetopics, please
refer to Charity Law Bulletin No. 144
http://www.carter s.ca/pub/bulletin/charity/2008/chylb144.pdf
and Church Law Bulletin No. 22

http://www.carters.ca/pub/bulletin/chur ch/2008/chchib22.pdf

A. INTRODUCTION

e On April 28, 2008, the Ontario Human Rights
Tribunal (“HRTO") released itsdecision in
the case of Heintzv. Christian Horizons
(“Christian Horizons")

e Inthewordsof the Ontario Human Rights
Commission (“OHRC"), Christian Horizons
will have a“ significant impact for faith-based
and other organizationsthat provide services
tothe general public”

* Thedecision iscurrently under appeal

3
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* Inlight of Christian Horizons, it isimportant
for such organizationsin Ontario to be aware
of thedecision’sfacts, reasons, and the
potential impact it will have on their hiring
policies, aswell as on codes of conduct that
may already bein place, or may be
implemented in the future

» Thisdiscussion also requires comments
regarding therecent changesto the human
rightsregimein Ontario

¢ On June 30, 2008, the Ontario Human Rights
Code Amendment Act, 2006 (alsoreferred to as
Bill 107) cameinto effect

4

* Oneof the most significant changes under the
amended Human Rights Code (Ontario) isthat
the HRTO will now be processing human
rights complaintsinstead of the OHRC

« Other changesinvolve the addition of an
administrative branch, removing restrictions
on damage awardsfor mental anguish, and
permitting human rights violations pleadings
in civil actions

B. HUMAN RIGHTSREGIME CHANGE IN
ONTARIO

1. Procedural Changes

* Thenew system consists of three bodies each
designed to meet specific functionsin the
administration of justice with respect to
human rights

e Under theold regimein Ontario, the OHRC
assisted complainantsin drafting a complaint
and advancing the fact finding and
investigation aspects of the complaints process
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* Under therevised Human Rights Code
(Ontario), therole of the OHRC in preventing
discrimination and promoting and advancing
human rightsin Ontarioisno longer to
process claims. Instead, the OHRC will focus
on the following objectives:

— Expandingitswork in promoting a culture
of human rightsin the province

— Conducting publicinquiries

— Initiating its own applications (formerly
called ‘complaints’)

— Intervening in proceedings at the HRTO

7

— Focusing on engaging in proactive measures
to prevent discrimination using public
education, policy development

* The OHRC will also undertake thereview and
development of public policy on human rights

* TheHRTO will deal with all claims of
discrimination filed under the Human Rights
Code (Ontario)

e TheHRTO will resolve human rights
applicationsthrough mediation or adjudication
in afair, open and timely manner

» Applicantswill now have direct accessto the
HRTO

e Alongwith the OHRC and HRTO, the
Human RightsLegal Support Centre (“Legal
Centrée”) will fulfill unique objectivesin the
goal of administering human rightsto
Ontarians

* Thelegal Centreisan independent agency
funded by the Ontario Government through
the Ministry of the Attorney General and
recently opened on June 30, 2008
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* Theobjectsof theLegal Centreareasfollows:

— Toestablish and administer a cost-effective
and efficient system for providing support
services, including legal services respecting
applicationstothe HRTO

— Toestablish policiesand prioritiesfor the
provision of support services based on its
financial resour ces

10

* Thelegal Centreholdsitself out to provide
legal advice and assistance to Ontarians; more
specifically, it can help individuals:

— Resolve adispute involving rights under the
Human Rights Code (Ontario)

— Filean application to the HRTO if
individuals want to ask the HRTO to
consider and resolve the dispute through
mediation or at a hearing

— Providelegal assistance when applications
tothe HRTO are at mediation or at a
hearing beforethe HRTO

11

— Help enforcean Order of theHRTO if the
HRTO findsthat an individual has experienced
discrimination

2. Damage Awards

» Under theold regime therewas a $10,000 cap on
damages awar ded for mental anguish

* TheHRTO nolonger hasto adhereto a
prescribed limit for damages relating to mental
anguish

* Inlight of this, complainantswill have more
incentive to make claims, since their damage
awards have the potential to more closely reflect
the compensation thgy may be entitled to
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3. Civil Pleadings

* Another major development in human rights
law under the new regimein Ontarioisthat
individuals can make not only human rights
claims beforethe HRTO, but can now also
plead human rightsviolationsin civil lawsuits

» For instance, someone who pleadsthat his or
her employer wrongfully dismissed him or her
can also plead that hisor her human rights
wereinfringed

13

* Whereacivil court findsthat a human rights
violation has occurred, a civil court can now
award damages to compensate wronged
individuals

e It will beimportant to pay attention to how
the courts actually implement thisincreased
power

* Nonetheless, human rightsviolation pleadings
in civil cases can be expected toincreaseasa
result of the changes

14

» For individuals, corporations, and charities
alike, the changesto the human rights system in
Ontario will be very important. Thisis
especially truefor employerswho must ensure
that their employment practices comply with
the Human Rights Code (Ontario)

» AsChrigtian Horizonsillustrates, charitieswith
specific objectivesreflected in their policies
(including codes of conduct) that have the
potential to bediscriminatory are at risk of
becoming involved in the human rights process
now made mor e serious because of changesto
the Human Rights Regimein Ontario

15

www.carters.@ 5 www.charitylaw.@




CARTERS ca

CHRISTIAN HORIZONS DECISION
Background

Christian Horizonsidentifiesitself asan
Evangelical Christian Ministry, that operates
over 180 residential homes across Ontario to
provide care and support to approximately
1400 individuals with developmental
disabilities

ConnieHeintz, an individual of deep
Christian Faith worked as a support worker
for Christian Horizonsfor 5years.

16

Prior to commencing her employment with
Christian Horizons, Ms. Heintz signed a
Lifestyleand Morality Statement

(“ Statement™), which formed a part of her
employment contract

The Statement outlinesthat Christian
Horizons“hold[g] lifeto be sacred and the
family model as endorsed by Jesus as
fundamental”

17

The Statement further providesthat Christian
Horizonsre ectsthefollowing non-exhaustive list
of conduct as being incompatible with effective
Christian counselling ideals, standards and
values:

— Extra-marital sexual relationships (adultery)
— Pre-marital sexual relationships (for nication)
— Homosexual relationships

— Theft, fraud

— Physical aggression

— Theuseof illicit drugs

18
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Whileworking for Christian Horizons, Ms.
Heintz began to develop awar eness of her
sexual orientation

« Sheconfided in two of her co-workersand
was eventually confronted by her supervisor

e Ms Heintz did not deny her relationship or
her sexual orientation

* Thisencounter prompted a series of events
that ultimately resulted in Ms. Heintz
resigning her employment with Christian
Horizonsin September 2000

19

e Ms Heintz argued that the regquirement that
all employeessign the Lifestyleand Morality
Statement isa violation of the Human Rights
Code (Ontario) and that she wasterminated
from employment because of her sexual
orientation

e Christian Horizons argued that it fell with the
“gpecial employment” provisions of s. 24(1)(a)
of the Human Rights Code (Ontario), which
permits certain organizationsto restrict
hiring or give preferencein employment to
personsidentified by one of the proscribed
grounds of discrimination

20

2. lssues

e s 24(1)(a) Employment Exemption:

— WasChristian Horizons entitled to the
exemption provided in s. 24(1)(a) of the
Human Rights Code (Ontario) in the
circumstances of this case?

* Poisoned work environment:

— Did Christian Horizons create, or permit
a poisoned work environment, or
otherwise discriminate against Ms.
Heintz, such that her right to be freefrom
discrimination wasinfringed?

21
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3. Decision

e Exemption under s. 24(1)(a):

Christian Horizons did not meet the
criteriafor the exemption under s. 24(1)(a),
and thereforeitsrequirement that Ms.
Heintz comply with the Statement violated
her right to be freefrom discrimination in
employment

For Christian Horizonsto qualify for the
section 24(1)(a) exemption, it had to
establish that:

22
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= |t wasarédigiousorganization

= |t was primarily engaged in serving the
interests of personsidentified by their
creed

= |t employed or gave preferencein
employment to personssimilarly
identified

= Thequalification (therestriction in
employment to personssimilarly
identified by creed) was areasonable
and bona fide qualification because of
the nature of the employment

23

Although Christian Horizonswas found to
be areligiousorganization, itsprimary
object and mission isto provide care and
support for individuals with developmental
disabilities, without regard to their creed

Even if Christian Horizonswasfound to be
primarily engaged in serving theinterests
of those who adopt itsfaith beliefs, it till
did not meet the s. 24(1)(a) exemption test
because compliance with the Lifestyle and
Morality Statement wasnot a reasonable
or bona fide qualification for employment

24
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— Theprimary role of a support worker is“not
to help all residentsto adopt a Christian way
of life[...]” but to “provideresidential care
and support to personswho have
developmental disabilities”

— Christian Horizonsfailed to meet the fourth
criteriafor thes. 24(1)(a) exemption because
it was unableto establish that compliance
with the Lifestyle and Morality Statement was
objectively “appropriate” and “reasonably
necessary” in connection with those duties

25

* Poisoned work environment:

— Christian Horizonswas found to have
violated the Human Rights Code (Ontario)
by:

= Suggesting Ms. Heintz seek counselling in
order to effect her “restoration”

= Creating or permitting a poisoned work
environment and taking no stepsto
remedy the harmful effectson Ms. Heintz

= Acting on discriminatory viewsin
matters of human resources

26

5. Remedies

* Ms. Heintz was awarded $23,000 in damages

¢ Inaddition, Christian Horizons was ordered to
pay to Ms. Heintz certain lost wages and
benefits

¢ Theadjudicator also awarded “public interest”
remedies, which entailed Christian Horizons'
development and implementation of policiesand
training programsin accordance with the
Human Rights Code (Ontario)

27
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D. WHAT THISMEANSFOR CHARITIES
AND NON-PROFIT CORPORATIONSIN
ONTARIO

» Christian Horizons has been met with a
significant degree of controversy sinceitsrelease

* Itisunder appeal and involvesadifficult set of
facts

* Nevertheless, Ontario charities and non-profit
cor porations can draw some principals from the
decision in theinterim

1. Exemption under s. 24(1)(a)

* Thedecision does makeit clear that afaith-
based organization seeking to rely on the
exemption asa “religious’ organization will
need to establish that it truly is“religious’

28

* Religiouscharities should ensurethat they have
clear religious purposes stated in their objects

» They should also consider incor porating their
Statement of Faith into their governing
documents, wher e applicable

* An organization will also need to show that it is
“primarily engaged in serving the interests of
personsidentified by their creed”

» Religious organizations may want to consider,
where appropriate, expanding their member ship
basein order toinclude individualswho the
organization may have served but who have not
been offered an opportunity to become a
member

29

* An organization whose primary purposeisto
proselytize individuals outside of the
organization'sreligion may qualify for thes.
24(1)(a) exemption, although thiswas not made
asexplicit in the decision asit could have been

* Thedecision found that s.24(1)(a) requiresan
organization to primarily provide servicesto
personswho adheretoitsfaith belief instead of
serving the interests of personssimilarly
identified

* An organization must also show that its
restriction in employment is areasonable and
bona fide qualification related to the nature of
thejob

30
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e An organization should ensurethat its
objects, services, and the duties of its
employees are carefully defined and relate to
therestriction being imposed, such asthe
requirement that all employeesadhereto a
statement of faith or a code of conduct

2. Poisoned Work Environment

* Charitiesand faith-based organizations must
be careful to ensure that they do not create or
permit an environment in which rumoursand
discriminatory attitudes are allowed to
pervade the workplace

31

» They also need to be proactive to ensurethat all
employees are treated with respect and dignity,
even in their dismissal

* Oneaspect of the decision that isparticularly
unclear relatesto the suggestions made by the
adjudicator that the Morality and Lifestyle
Statement itself, aswell as Christian Horizons
theology of sexuality, wer e themselves causes of
the poisoned work environment

* Asaresult of these comments, it isuncertain in
what circumstances a code of conduct can make
value based statementsin reference to sexual
orientation, if at all

32

* Thequestion remains whether organizationsin
Ontario that fall within the exemption under s.
24(1)(a) can still implement codes of conduct for
their employeesthat violate the Human Rights
Code (Ontario) with respect to sexual
orientation

« Itislikely that organizationscan still implement
such codes of conduct wherethetest under s.
24(1)(a) (asdiscussed above) is met

* However, organizationswill need to ensurethat
their code of conduct’slanguageis respectful
and appropriate and that it isnot implemented
in away that createsa poisoned work
environment

33
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DISCLAIMER

This handout is provided as an infor mation service by Carters Professional
Corporation. Itiscurrent only asof the date of the handout and does not
reflect subsequent changesin thelaw. This handout is distributed with the
understanding that it does not constitute legal advice or establish a
solicitor/client relationship by way of any infor mation contained herein.
The contents areintended for general infor mation purposes only and under
no cir cumstances can berelied upon for legal decision-making. Readers
are advised to consult with a qualified lawyer and obtain awritten opinion
concer ning the specifics of their particular situation.
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