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CARRYING OUT CHARITABLE PURPOSES

Thelncome Tax Act (“I TA”) permitsaregistered
charity to carry out its charitable pur poses, both
inside and outside of Canada, in one of the
following two ways:

a) Giftsto Qualified Donees

« Aregistered charity can make giftsto other
organizationsthat are on thelist of qualified
doneesasset out inthel TA

¢ Qualified doneesinclude, but arenot limited to,
other Canadian registered charities, certain
univer sities outside Canada, the United Nations
and itsagencies, and a foreign charity that the
Canadian Government has made a gift toin the
preceding 12 months
2

b

¢ Thecarrying on of itsown charitable activities
requiresa charity to be actively involved in
programsand projectsthat areintended to
achieveitscharitable purposes

~

Carrying on Its Own Charitable Activities

¢ Thiscan bedoneby the charity directly
funding its own employees and/or volunteersin
carrying out its programs

« Itisnot permissiblefor aregistered charity to
carry out its charitable purposes by merely
giving either moniesor other resourcesto an
organization that isnot a qualified donee,
regar dless of whether the doneeisinside or
outside Canada
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* However, wherearegistered charity does not
haveits own employees or volunteersto carry
out a project, it can work with other
organizationsregardless of whether that
organization isa Canadian registered charity

e Inorder to comply with the I TA, the
registered charity must use structured
arrangementswhich allow it to retain
direction and control over the program, as
well asthe resourcesthat it contributesto the
program

CARRYING ON CHARITABLE ACTIVITIES
THROUGH INTERMEDIARIESAND WITH
OTHERS

Overview of Options

e Therearetwowaysthat aregistered charity
can work with other organizationsto achieveits
charitable pur poses:

— Working through intermediaries, such asan
agent or a contractor

— Working jointly with others

* Thesearrangementswill requiretheregistered
charity and other organization to enter into a
formal agreement

5

* Itisalsoimportant for theregistered charity to
ensurethat it complieswith thetermsof the
agreement. Failureto do so could potentially
constitute groundsfor charitable de-
registration

Co-operative Partner ship

a) Description

e Co-operative partnerships are used wherea
registered charity wishesto work alongside
other organizations and with beneficiariesfor
the purpose of all of the partiescarrying out a
specific project
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* Thepartner organizations do not haveto be
qualified doneesunder thel TA

» Each organization would be a partner —equal
or otherwisein the establishment,
implementation and conducting of the project

¢ Whilethe organizationsin the co-operative
partner ship do not have to pool their resources
in carrying out the project, each partner would
be responsible for one or more elements of the
project

e Providing that theregistered charity isactively
involved in one or more elements of the
projects, (i.e. asopposed to merely contributing
monies) it isconsidered to be carrying on its

own charitable activities
7

b) Commentary

¢ Thereisjoint and several liability for all
partnersinvolved in a co-oper ative partner ship

¢ Theremight be disbursement quota issues
wher e the Canadian charity makes
contributionsto that portion of a project that is
not directly charitable, such as providing
administrative services only

Joint Venture
a) Description

¢ Aregistered charity and other organizations
can pool together their resourcesto establish
and operate a charitable program or project as
ajoint venture

« Thejoint venture participant organizations do
not have to be qualified donees under the ITA

* For example, theregistered charity could
contribute 20% of the funding to build an
orphanagein aforeign country, together with
thefour other related charitieslocated in
different countriesthat each contribute an
additional 20% to thejoint venture

e Theregistered charity will be considered to be
carrying on itsown activities if:

— It isan active participant exercising a
proportionate degree of control in thejoint
ventur e program

9
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— It can evidence that its share of
responsibility is proportionateto the level of
financing that it contributesto thejoint
venturefor long-term planning, day-to-day
decision-making and financial commitments

* Generally, ajoint venture management
committeeisrequired to establish, conduct and
overseethejoint venture. Wheretheregistered
charity contributes 20% of the total monies
and the committeeis comprised of 10 people,
theregistered charity should then have two of
itsown representatives as member s of the joint
venture management committee

10

b) Commentary

¢ Ajoint venture arrangement allows a smaller
charity to participate with other, sometimes
larger charitiesin a charitable project through
the pooling of monies and resour ces

* Provided that the smaller charity has
proportionate input into all of the planning,
decision making and oversight of the project, its
monies do not have to be segregated from those
of the other joint venture participants (asisthe
case with agency relationships) but instead can
be pooled together and used for thejoint
venture

11

¢ Wherethe pooled moniesfrom thejoint
venture are used to purchasereal estate or
other tangible assets, owner ship of the said
assets does not have to beretained by the
Canadian registered charity

* However, it isoften the case that thejoint
venture committee required to be established
under thejoint ventureiseither never

it isnot maintained for the full term of the
joint venture

12
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Agency Relationships
a) Description

* Inan agency agreement, aregistered charity can
appoint an agent to act asitsrepresentativein
carrying out specific tasks on behalf of the
charity and, in doing so, transfers some of its
charitable moniesto the agent for the tasks

« Agentscan beorganizationsor individuals and
do not need to be qualified doneesunder the I TA
or registered charitiesin their own countries

« Provided that theregistered charity retains
direction and control over thetasksbeing carried
out by the agent, aswell asthe moniesor other
resourcestransferred to the agent, thetasksare
considered to be the charitable activities of the
registered charity itself

13

« Appropriate agency agreementsarerequired to
be entered into between theregistered charity
(known asthe principal) and the agent setting out
theterms of therelationship

¢ Agency agreements can be one-time agreements
or can be master agreementswherethereistobe
alonger term relationship between the parties
which arethen supplemented by letter agreements
accompanying each transfer of monies

« Sometimes an agency relationship may not be
required. Review whether the CRA charitable
goods policy may apply. (Magen David Adom
decision)

14

b) Commentary

» Agency arrangements are the most common
method used by registered charitiesto carry on
activities outside of Canada whereit does not
have its own employees and volunteersto do so

i. Practicality Concerns

— Inorder for theregistered charity toretain
control over the project or tasks being
carried out by the agent, the monies or
resourcestransferred to the agent haveto be
segregated.

— Therearestrict reporting obligations by the
agent to theregistered charity

— Having an agency agreement in place but
not abiding by its terms may be grounds for
deregistration (Bayit Lepletot case)

15
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ii. Liability Concerns

— Itisaprinciple at law that a per son may
appoint athird party ashisor her agent to
act on hisor her behalf

— In such situations, the actions of the agent
are deemed to be actions of the principal
and, asaresult, the principal isthereby
vicariously responsible for the actions of the
agent

— Thisvicariousresponsibility for the acts of its
agent can then expose theregistered charity
(asprincipal) to significant liability, both
civil and criminal (e.g. anti-terrorism
legislation)

16

— Thisconcern isidentified by the CRA inits
guide entitled Registered Charities Operating
Outside Canada at
WWW.cr a-ar c.gc.ca/E/pub/tg/r c4106/r eadme.html

iii.Insurance Concerns

— Insurersmay express concer ns about the
vicarious liability risks associated with agency
relationships

— Theliability risk of a charity that isassociated
with any of its agency relationships may not be
cover ed by the charity’sinsurance policy
unless fully disclosed to theinsurer

— Itisimportant for a charity to adviseits
insurer in writing of the nature and extent of
itsagency relationshipsto ensurethereis
proper insurance cover age for the agent’s
activities

17

— Asaresult, for insurance purposes, it may
be necessary that a project be undertaken
through a contract for service arrangement
instead of an agency contract

iv.Financial Statement Concerns

— By appointing agentsto carry out a
registered charity’s charitable work, the
assets provided to the agentsfor the
identified projectswould continueto be
assets of the registered charity and would
need to bereflected in itsfinancial
statements

18
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— Itisfor thisreason that CRA requires
agentsto segregate funds provided to the
agent by the Canadian registered charity
from the agent’s own funds, and to keep
separ ate books and recor ds among other
requirements

— However, in leaving these monies on the
financial statements of the charity, it might
result in a negative impact on future
fundraising by the charity, asit might lead
donorsto believe that the charity hasmore
fundsavailabletoit than it in fact has

19

v. Disbursement Quota Concerns

— Avregistered charity in an agency
relationship must comply with the normal
ITA reguirement to expend 80 percent of
itsreceipted incomein the previous year
on charitable activitiesin the current year

— Assetsprovided to agentsfor identified
projectswill not be considered to have
been expended for disbursement quota
purposes until they ar e spent by the agent
on direct charitable work

20

Contract for Service

a) Description

* Aregistered charity can also carry out its
charitable activities by contracting with an
organization or individual in another country
to provide specific goods and/or services

e Contractorscan be organizations or individuals
and do not need to be either qualified donees
under the I TA or recognized charitiesin their
own countries

21
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For example, a Canadian registered charity with
charitable pur posesto advancereligion may
contract with organizationslocated in different
countriesto conduct religious activitiesin
designated countries

Theregistered charity isrequired to give precise
instructionstoitscontractors

This necessitates that a written contract be
entered into between the parties which clearly
sets out what the contractor istodoinreturn
from the payment being received from the
charity and thereporting obligationsthat the
contractor has back to the charity

22
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b) Commentary

i. Liability

— Thevicariousliability that exists between a
registered charity and itsagent in an
agency relationship does not generally exist
with a contract for service between a
registered charity and the third party
organization with whom they contract to
provide services

— Thisisbecause the vehicle being utilized to
effect therelationship isdifferent, i.e. a
contract ver sus a principal/agent
relationship

23

— Instead, any liability associated with the
work being carried out by thethird party
contractor under the contract for serviceis
generally limited to the said contr actor
under the contract and, ther efore, does not
extend back to the charity

— However, it isopen to a plaintiff in a lawsuit
being brought against a third party
contractor and the charity to arguethat the
charity exercised too much day-to-day
control over the activities of the contractor
and, therefore, hasliability for the actions of
the contractor

24
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ii. Financial Statement

— Inacontract for service, the assetsthat are
transferred to the third party organization
in exchan%efor servicesare no longer the
assets of theregistered charity and
therefore do not need to bereflected in its
financial statements

iii. Disbursement Quota

— Similar tothefinancial statements, once
assets have been transferred to third party
contractors under a contract for service for
goodsor servicesthat arean integral part of
theregistered charity’swork, they are
consider ed to have been expended for the
purposes of theregistered charity’s
disbursement quota

25

— Thisisthe case even wherethethird party
organization has not expended the said
moniesitself within the applicable fiscal
year of theregistered charity

iv. Insurance

— Incontrast to the agency relationship, a
contract for service may be more attractive
totheinsurer, asit does not generally
involve vicariousliability for the actions of
thethird party contractor asisthe case
with an agency relationship

26

STRUCTURING OF ARRANGEMENTSWITH
THIRD PARTIES

General Guidelines

« By working with third partiesusing one of the
above-referenced legal relationship, a
registered charity can useits moniesor other
resourcesto carry out charitable activities both
inside and outside of Canada

» However, for thesetypes of arrangementsto be
accepted by CRA astheregistered charity’'s
own activities, the following must take place as
set out in CRA’s Guide T4106:

27
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— Thecharity must bereasonably assured that
the organization or individuals can deliver
therequired services

— All expenditures must be in accordance with
theregistered charity’sown charitable
purposes and will be used for charitable
activities of theregistered charity itself

— Thereisan appropriate agreement entered
into by the parties setting out the terms of
their relationship

— Theregistered charity provides specific
instructionsto organizations or individuals,
when required

28

— Thecharity must regularly monitor the
program or project and can provide
appropriate evidence of the progress of the
program or project to CRA, when requested

— Periodic payments are made on the basis of
its monitoring of the program or project’s
progress and the charity hastheright to
discontinue payments, if necessary

29

Written Agreements

* CRA’sGuide RC4106 indicatesthat written
agreementswith third parties, whether they
are agents, contractors, joint venture
participants, or partners, would need to
“typically include at least the following
information”:

— Names and addresses of all parties

— Theduration of the agreement or the
deadline by which the project must be
completed

30
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— A description of the specific activitiesfor
which funds or other resour ces have been
transferred in sufficient detail to outline
clearly thelimits of the authority given to
thethird party to act for the Canadian
charity or on its behalf

— Provision for written progressreportsfrom
thethird party of the Canadian charity’s
fundsor other resources, or provision for
the charity’sright to inspect the project on
reasonably short notice, or both

31

— Provision that the Canadian charity will
make payments by installments based on
confirmation of reasonable progressand
that the resources provided to date have
been applied to the specific activities
outlined in the agreement

— Provision for withdrawing or withholding
fundsor other resources at the Canadian
charity’sdiscretion

— Provision for maintaining adequate records
at the charity’saddressin Canada

32

— Inthe case of agency agreements, provision
for the Canadian charity’sfunds and
property to be segregated from those of the
agent and for the agent to keep separate
books and records

— Thesignature of all parties, along with the
date of signing and effective date, where
applicable

33
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OTHER RELATED ISSUES

» Booksand recordsof theregistered charity to
be kept in Canada

* Guidelinesto be followed whereregistered
charity transfers property in a foreign country

e Compliance with anti-terrorism laws both in
Canada and in the country of thethird party

» Other international agreements, such as
association agreement, and trade-mark
licensing

34

DISCLAIMER

Thishandout is provided as an infor mation service by Carters
Professional Corporation. Itiscurrent only asof the date of the
handout and does not reflect subsequent changesin law. This handout
isdistributed with the under standing that it does not constitute legal
advice or establish any solicitor/client relationship by way of the

infor mation contained herein. The contents areintended for general
infor mation pur poses only and under no cir cumstances can berelied
upon for legal decision-making. Readers are advised to consult with a
qualified lawyer and obtain a written opinion concer ning the specifics
of their particular situation.
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