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THE CHALLENGESFACED BY CHURCHES
AND CHARITIESIN COMPLIANCE MATTERS

« Although generally motivated by a sense of the
greater good, there can be an inherent lack of
continuity, i.e. frequent changein directorsand
executive staff of churchesor charities

» Varied extent of commitment by volunteers

« Frequently internal differences of opinion in
how to structure and oper ate the church or
charity

* Therecent case of Rexdale Singh Sabha
Religious Centre vs. Chattha evidences the need
to ensure compliance with basic corpor ate
compliance. See Charity Law Bulletin #10I at

www.charitylaw.ca
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« Consequences of legal deficienciesin corporate
charitable compliance

— Legal actions by donors and/or the Public
Guardian and Trustee

— Allegations of breach of trust

Revocation of charitable status

— Confusion in corporate status

— Lossof corporate status

— Undertaking ultra vires activities

— Court supervised audit of accounts

— Inquiresunder Charities Accounting Act

3
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COMPLIANCE STARTSWITH THE CHOICE
OF ORGANIZATIONAL STRUCTURES

» Organizations as unincor porated associations

— Use of unincorporated association issimpler,
faster and less expensive

— But exposes members and leadersto personal
liability
» Organizations as Cor porations

— Separ ate legal entity protects membersfrom
personal liability

— Directorsmay still be exposed to personal
liability from fiduciary and management
responsibilities
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* Organizationsas Trusts

— A trust isarelationship between trustees
and beneficiariesinvolving the separation
of legal and beneficial owner ship of
property

— Trustees are exposed to liability

« Compliancerequirements may vary in some
respects depending on the choice of
organizational structureused by a church or
charity

GENERAL IDENTIFICATION AND
MANAGEMENT OF LEGAL COMPLIANCE
ISSUES

* General overview of organizational and legal
documentation

— ldentify existence and the location of key
organizational and legal documents

= Develop an inventory of key documents

= Maintain central location for key
documents

— Identify key organizational documents

= Letterspatent and supplementary
letters patent, if applicable

6
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= By-laws

= Special resolutions

= Directors and members' resolutions

= Directors, membersand debt registers

= Copies of basic government filings

— Identify other key legal documents

= Deedsand leases

= Mortgages, promissory notesand other
debt documents

= Agency, partnership and joint venture
agreements, contractsfor service
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= License and sponsor ship agreements

= Business name, trade-marks, official
marks and domain names

= Charitableregistration number, T3010's
and correspondence from CRA

= Policy statements, i.e. sexual abuse and
volunteer policy statements

= Historical record of insurance policies

= Privacy policies

= Investment policies
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* Review of key corporate documents

— Review of letters patent

= |Isthenamein theletters patent the
correct name of the organization and isit
consistent with the objects?

= Aretheactivities of the organization
authorized by its corpor ate obj ects?

= Doesthedissolution clause provide for
distribution to other charities

— Review of supplementary letters patent (SLP)

= Haveall SLPsbeen identified

= Hasthere been a change of corporate
name?
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= Hasthere been a change of corporate
objects?

— Doesthe organization have historical records
of all the by-laws?

— Aretheredivisional or chapter by-lawsfor
the church or charity?

— Need to review the applicable corporate by-
law for basic terms, such as

= Do provisions conflict with letters patent
concerning objects or dissolution?

= Dotheprovisionsreflect the actual
organization and operational structure of
the organization?
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= Doesthe by-law reflect recent changesto
applicable corporate legidation?

= |stherean adequate indemnification
provision for the directors?

= Aretheby-law amendment procedures
consistent with corporate legislation?

— Aretherecords of board decisions and/or
member ship meetings complete?

— Have corporate records generally been
properly maintained, such as consentsto be
directorsand applicationsfor member ship?

— Wherearethe corporate records kept?
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— Have necessary corpor ate filings and
registrations been kept up to date?

= Ontario Corporations

o Initial Notice and Notice of Change -
Form 1

o BusinessName Act (Ontario)
registrations

o Mandatory reporting to Public
Guardian and Trustee for charitable
organizations

= Federal Corporations
o Annual Summary (Form 3) — Canada

o Extra-Provincial Initial Notice (Form
2) - Ontario

12
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o Business Name Act (Ontario)
registrations

o Mandatory reporting to Public Guardian
and Trustee for charitable organizations

= Doesthe organization operate and/or
fundraisein any other provinces? If so,
there may need to beregistration as extra-
provincial corporationsand/or fundraisers
in other provinces, together with business
nameregistrations (see Charity Law
Bulletin #45 at www.charitylaw.ca)

= |stheorganization aware of theimportance
of proper use of corporate nameand
oper ating names?
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— Hasthe organization developed and
implemented risk management policy
statements concer ning:

— child protection

— sexual harassment

— bullying

— volunteer recruitment

— safety in theworkplace
— protocol for volunteer projects

« Hastheorganization conducted an up to date
inventory of its assets?
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MAINTAINING CHARITABLE REGISTRATION

» Isthelegal name of the organization and/or its
oper ating name consistent with the records of
CRA?

« Does CRA havethecurrent head office address
of the organization?

» Doestheorganization submit itsannual charity
information return (form T3010) on atimely
basis?

» Doesthe organization have board approval
beforefiling the annual T3010?

15

www.carters.@ 5 www.charitylaw.@w




C Al@RSca ©Esther S.J. Oh, B.A., LL.B.

» Hasthe organization obtained approval from
CRA for expanded objects as new charitable
programs?

* Isthechurch or charity and itsdirectors
awar e of therecent key amendment to the
Income Tax Act in May/2005 concer ning
changesto the disbursement quota?

* Isthechurch or charity and itsdirectors
awar e of the new penalties and sanctionsthat
are part of the May/2005 amendmentsto the
Income Tax Act?
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* Isthechurch or charity and itsdirectors aware of
thekey amendments proposed to the Income Tax
Act in July/2005 dealing with split receipting and
anti-tax shelter provisions?

* Istheorganization complying with therestrictions
on political activities established by CRA? (see
Church Law Bulletin #15 “ Palitical Activities:
What Churches and Charities Can and Cannot Do”
and additional materials available at the CRA
website http:/imww.cra-arc.ge.caltax/charities’menu-e.html )

« Istheorganization complying with therestrictions
on related business activities established by CRA?
(see Charity Law Bulletin #37 “ New CRA Policy
on Charities and Business Activities”)
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COMPLIANCE WITH ANTI-TERRORISM
LEGISLATION

« Anti-terrorism legislation is very complicated,
see www.antiterrorismlaw.ca for article
“Charities and Compliance with Anti-terrorism
Legidation: The Shadow of the Law”

» Charitiesthat carry on international
operations will also need to be aware of the
impact of anti-terrorism legislation in other
jurisdictions

18
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— Duediligence response

= Need to become familiar with specifics of
anti-terrorism legislation

= Need to establish due diligence policy to
comply with the law

= Need to conduct duediligence review of
directors, officersand key individuals

= Monitor how monies are being raised and
disbursed

= Review and monitor international
relationships, i.e. agency agreement and
joint venture

= Need releases and indemnitiesfrom third
parties
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REAL PROPERTY ISSUES
Deeded land

» Hasan environmental assessment been conducted
to determine the extent of liability exposurefor
the organization for futureacquisitionsaswell as
existing property?

» Hastheorganization addressed and rectified
encroachmentswith neighbouring lands?

* Aremunicipal zoning and legal non-conforming
uses being complied with?

» Hastheorganization reviewed its municipal
property tax assessment to determine both
classification and valuation and if so hasthere
been arequest for reconsideration or appeal of
assessment?
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Leased Land

» Avoid clausesrequiring restoration of leased
premises at the end of the lease

* Need to limit the extent of tenant expenses
under anet lease arrangement

» Ensuretheright to sub-let and assign the
lease, with arelease, if possible

« Theamount of rent on renewal should be
made subject to arbitration

21
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Try to obtain a covenant from thelandlord to
prohibit offensive uses of adjoining leased
premises

Doesthe lease need to beregistered on title?

Does the lease comply with CRA requirements
concer ning leasehold improvements? (see CRA
publication entitled “ Registered Charities
Making I mprovements to Property Leased from
Others’ (CPS-006) available at the CRA
website http://www.cra-

ar c.qc.caltax/charities/policy/cps/cps-006-
e.html
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EMPLOYMENT AND VOLUNTEER ISSUES

Hasthe organization developed appropriate
policiesand practicesfor hiring, disciplining
and terminating employees and volunteers?

Does the organization have a policy in place
concer ning accommodation for employees
who are members of a disadvantaged group
identified in the Ontario Human Rights Code?

Doesthe organization have a policy
concer ning sexual harassment?
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Isthereaneed to develop and adopt
statements and/or manualsfor employees as
well asvolunteersin relation to conduct and
performance structure?

Do employees and volunteerswho deal with
children need to be screened and supervised in
accordancewith an appropriate sexual abuse
policy statement?

I sthe or ganization awar e of and addressing
owner ship issues regarding intellectual
property created by the employees and
volunteers?

24
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* Istheorganization aware of and complying
with applicable statutory reguirements, such
as pay equity, employment standards, human
rightslegidation, privacy legislation and
occupational health and safety prerequisites?

» Istheorganization and the board exposed to
criminal liability under the Criminal Codei.e.
Bill C-45 (Westray Mines)?
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FISCAL MANAGEMENT ISSUES

* Areall salariesand benefits being paid by the
church or charity?

« Areremittancesfor withholding taxes, GST
and PST being made?

« Isthechurch or charity operating with a
deficit and, if so, for how long?

« Aresurplusfundsbeing properly invested (see
next slidefor details)
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INVESTMENT ISSUES

*  What investment power s apply to investment
of surplusfunds of the organization?

— Investment power may befound in the
letters patent or supplementary letter
patent

— Investment power may befound in
incorporating legislation

— Investment power may befound in the
Trustee Act (Ontario), particularly for a
charity, i.e. prudent investor standard

27
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» Doesthe organization need and/or have an
investment policy?

— Documenting compliance with prudent investor
rule

— Establishing requirements for delegation of
investment decision making, particularly for a
charitable organization

— Proper management of endowed funds

» Arecharitablefunds being used to fund separate
business oper ations of the charitable
organization?

« Isthereviolation of the Charitable Gifts Act
(Ontario) by a charitable organization owning
mor e than 10% of a business as an investment?
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DONOR RESTRICTED TRUST FUND ISSUES

* Aretheredonor restricted trust fundsbeing
held by the church or charity?

— Endowment funds

— Research funds

— Special project funds
— Ten year gifts

» Arerestricted fundsused only in accordance
with applicablerestrictions?
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» Arerestricted fundsbeing used in wholeor in
part for general operational purposesor are
they being borrowed against? In either event
therewould be breach of trust.

* Arerestricted funds segregated from
operating funds?

« If not, isthere compliance under the Charities
Accounting Act (Ontario) to commingle
restricted fundsfor investment purposes?

* Istheboard of the charitable organization
awar e of the consequences of breach of trust
for failing to comply with restricted funds?
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DISCLAIMER

This handout is provided as an infor mation service by Carters
Professional Corporation. It iscurrent only as of the date of the
handout and does not reflect subsequent changesin law. This handout
isdistributed with the understanding that it does not constitute legal
adviceor establish any solicitor/client relationship by way of the
information contained herein. The contents are intended for general
information purposes only and under no circumstances can berelied
upon for legal decision-making. Readersare advised to consult with a
qualified lawyer and obtain awritten opinion concer ning the specifics
of their particular situation.
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