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De facto Control and Vicarious Liability
• Blackwater v. Plint involved a former student of 

the Alberni Indian Residential School (the 
“School”) who was physically and sexually 
abused by Plint, a former dormitory supervisor  

• The School was operated similar to other Native 
Residential Schools in Canada, whereby the 
Government of Canada prescribed the 
curriculum, appointed or approved the 
appointment of staff, financed, inspected and 
provided general oversight at the School 

• The Church supplied staff, provided religious 
instruction, contributed to the operational costs 
and undertook the day-to-day management of 
the School
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• In its decision, the Court held that the Church 
exerted sufficient control over the operations of 
the School that gave rise to the wrong to be 
found vicariously liable for the conduct of the 
dormitory supervisor

• Notwithstanding that Blackwater v. Plint
involved instances of abuse which took place in 
a residential care facility, the principles 
outlined in the decision still have implications 
for non-residential facilities and non-profit 
organizations that supervise, care for and or 
exercise control over the children entrusted to 
their care 
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WHEN WILL AN EMPLOYER BE MORE 
LIKELY TO BE HELD VICARIOUSLY LIABLE?
• The decision should resonate with non-profit 

organizations because the decision confirms 
that vicarious liability may be imposed where 
there is sufficient nexus between the conduct 
authorized by the employer and/or controlling 
agent and the wrong   

• Moreover, vicarious liability can be imposed 
even though the wrongful act may be contrary 
to the desires and policies of the non-profit 
organization 
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• The Courts may determine that there is 
sufficient nexus between the conduct 
authorized by the employer and the wrong, 
and parties may be more or less vicariously 
liable for a wrong depending on the following 
circumstances: 
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– The opportunity afforded by the employer’s 
enterprise for the employee to abuse his 
power

– The extent to which the wrongful act 
furthered the employer’s interests

– The extent to which the employment situation 
created intimacy or other conditions 
conducive to the wrongful act

– The extent of power conferred on the 
employee in relation to the victim

– The vulnerability of potential victims
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APPORTIONMENT OF VICARIOUS LIABILITY

• More than one party may be vicariously liable 
for the actions of a single tortfeasor

• If more than one party is vicariously liable for 
the act of a single tortfeasor, the responsibility 
of the parties may be apportioned equally
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REJECTION OF DOCTRINE OF CHARITABLE 
IMMUNITY
• In Blackwater v. Plint, the Court rejected the 

existence of the doctrine of charitable immunity
• Non-profit status does not automatically exempt 

organizations from liability  
• Charitable status will not exempt organizations 

from being held liable for the conduct of its 
employees  

• The Court concluded that the doctrine of 
charitable immunity is problematic, as 
exempting institutions from liability by virtue of 
their non-profit status would not motivate 
organizations to establish and implement 
safeguards to protect children entrusted to their 
care from sexual abuse
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IMPLEMENTING SAFEGUARDS TO 
PROTECT CHILDREN FROM ABUSE
• In light of the ruling in Blackwater v. Plint, non-

profit organizations that supervise, care for, 
host and/or sanction activities for and involving 
children should be proactive in implementing 
safeguards to prevent and detect child abuse

• Such safeguards would enhance the possibility 
of preventing and detecting child abuse, as well 
as minimize the likelihood that a non-profit 
organization will be held vicariously liable for 
the conduct of an offending employee or 
volunteer
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CHILD ABUSE POLICY: A PROACTIVE 
APPROACH
1. Structure and Content of Policy

• A written Child Protection Plan/Child Abuse 
Policy (“Policy”) is one of the safeguards that 
could be implemented by non-profit 
organizations in order to protect children 
entrusted to their care from abuse  

• Such a Policy should underscore the dignity and 
worth of all children and clearly state that abuse 
of children entrusted to their care will not be 
tolerated whatsoever by the non-profit 
organization  
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• The Policy would be made available to and 
thoroughly reviewed by all employees and 
volunteers who will have contact with children  

• The Policy would be reviewed and updated 
periodically to ensure that procedures are 
updated and/or clarified from time to time, 
and the Policy maintains its relevance to 
applicable provincial child protection 
legislation
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2. Hiring and Screening Procedures
• As part of a clear Policy, non-profit organizations 

should rigorously pre-screen all potential 
employees and volunteers who will have direct 
contact with children 

• Pre-screening would include, but would not be 
limited to, requiring a written application, 
reference checks, an in-person interview, as well 
as criminal reference checks from all prospective 
employees and volunteers  

• No exceptions should be made for any employee 
or volunteer regardless of their position, or length 
of tenure with the non-profit organization  

• Making exemptions would detract from the 
effectiveness of the Policy
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3. Supervising Procedures

• Once selected and approved for working with 
children, employees and volunteers should be 
trained, monitored and supervised  

• At the onset, employees and volunteers should 
be apprised of the specific roles they are 
expected to play, what constitutes appropriate 
disciplining of and rapport with children and 
the importance of adhering to the non-profit 
organization’s code of conduct, policies and 
guidelines 
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• Pre-screening, training and supervision of 
employees and volunteers are imperative 
given that Blackwater v. Plint clarifies that a 
non-profit organization is more likely to be 
found vicariously liable for the conduct of an 
offending employee and/or volunteer who has 
direct contact with children
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4. Child Abuse Reporting

• In addition to pre-screening, monitoring and 
supervision of employees and volunteers, it is 
vital that a Policy includes child abuse 
reporting requirements and procedures.  The 
requirements and procedures in Ontario are 
dictated for the most part by the Child & 
Family Services Act (the “Act”)
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a)Duty to Report 

The Act provides that a person with 
reasonable grounds to suspect that a 
child is in need of protection has an 
ongoing duty to report their suspicions  

The Act provides an extensive list of 
conditions under which a child will be 
deemed to be in need in of protection, 
i.e. conditions that constitute child 
abuse and neglect  
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Teachers, operators and employees of a 
day nursery, as well as religious officials 
are expressly named in the Act as part 
of a group of professionals for which 
non-compliance with the reporting 
requirements may lead to special 
penalties
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b)To Whom/What Agency should the Report 
be made

The Act requires that suspected child 
abuse should be reported to the 
Children’s Aid Society (“CAS”)  

The requirement to report child abuse 
takes precedence over any other 
agreements made between the 
employee/volunteer and the non-profit 
organization  
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In Ontario, only Lawyers in an 
Attorney-client relationship can claim a 
privilege exemption that overrides the 
duty to report child abuse 

Any person making a report of 
suspected child abuse to the CAS is 
guaranteed confidentiality
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c) Other Reporting Issues

The duty to report suspected child abuse 
cannot be delegated 

Section 72 of the Act requires that any 
person obligated to report a child in 
need of protection should make the 
report directly to the CAS and not rely 
on another person to make the report on 
their behalf 

23

This means that where a non-profit 
organization has a policy that requires 
that incidents of suspected child abuse 
should be reported internally, such an 
internal policy is encouraged for internal 
due diligence reasons so that the non-
profit organization may be able to take 
proactive steps to protect the child

However, such an internal policy does 
not absolve the legal obligation to report 
suspected child abuse directly to the CAS 
so that the matter can be investigated  

24

d) Quorums, Internal Investigation and 
Sanctions

The policy would outline the internal 
investigation process that will be 
implemented after an allegation of child 
abuse, the quorum of persons that will 
conduct an internal investigation and the 
remedies and sanctions that will be 
imposed on the accused prior to and 
following the internal and external 
investigations
Remedies could include suspension 
with/without pay, removal of the accused 
from the premises, or denied access to 
the organization’s premises
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