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INTRODUCTORY COMMENTS
» The purpose of this presentation isto:

— Provideasummary of recent developments
in thelaw on Same-Sex Marriage

— Offer preliminary advice on how churches
and religious or ganizations can ensure they
are in compliance with recent legal
developments

» SeeChurch Law Bulletins#1, #7, #8 and #12 at
www.chur chlaw.ca for more details

» Thisareaof law continuesto bein a state of flux
and is highly controversial

* Assuch, the commentsthat follow are of a
tentative nature and are subject to change as
this evolving area of the law continuesto unfold
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Recent Cases

» Recent casesthat have challenged the
constitutional validity of the exclusivity of
opposite-sex marriage

— B.C. case of Equality for Gays and Lesbians
Everywhere (EGALE) (2003) British
Columbia Court of Appeal, and

— Ontario case of Halpern v. Canada
(Attorney General) (2003) Ontario Court of
Appeal

— Inthe above cases the respective Courts of
Appeal ruled that the existing common law
definition of marriage asthe " union of one
man and onewomen” is unconstitutional
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» Catholic Civil Rights League v. Hendricks
(2004) Quebec Court of Appeal

Appeal quashed of trial decision that:

— Thestatutory opposite-sex requirement for
marriage in Quebec violatess. 15(1) of the
Charter

» Section 15 of the Canadian Charter of Rights
and Freedoms does not specifically guarantee
equality based on “sexual orientation” but the
courts have found it to be analogous groundsto
those protected in section 15
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* Dunbar v. Yukon, [2004] Y.J. No. 61

— Attorney General conceded that the opposite
sex requirement for marriageis
unconstitutional asnot consistent with the
equality rights guarantee in the Charter and
isnot justifiable.

— Court reformulated the common law
definition of marriage as“the voluntary
union for life of two personsto the exclusion
of all others’.

« Courtsin several other provincesfound that
opposite sex requirement for marriageis
unconstitutional, including M anitoba, Nova
Scotia, Saskatchewan, Newfoundland/L abrador
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SUPREME COURT OF CANADA’S
REFERENCE AND FEDERAL
LEGISLATION (BILL C-38)

» Background

— In the summer of 2003, thefederal
government confirmed it would not appeal
the decisions of the B.C., Ontario and
Quebec courts

— Proposed Civil Marriage Act was prepared
by the federal government and referred to
the Supreme Court

* IntheMarriage Reference, SCC found that

— Section 1 of the proposed Civil Marriage
Act extending civil marriage to same-sex
coupleswas constitutional and itsvery
purpose flows from the Charter

— The Charter also protectsreligious
officialsfrom being compelled to
perform marriages between two persons
of the same sex if it iscontrary to their
religious beliefs
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— Section 2 of the proposed legislation on the
protection of religious freedom goes
beyond federal jurisdiction into matters
that areof provincial jurisdiction

— Religious freedom is already protected by
the Charter, but if additional protections
are desired, they would have to be done by
the Provincesand Territories

— For moreinformation refer to Church Law
Bulletin No.7 at www.churchlaw.ca

* New Federal Legislation (Bill C-38) Civil
Marriage Act

— Bill C-38received Royal Assent on July 19,
2005

— Very similar to proposed Act that was
referred to SCC with some exceptions:

= Very extensive preamble explaining
pur pose of legidation

= Last minuteamendmentsto Civil
Marriage Act offers some exemptions:

o 3.1For greater certainty, no person or
organization shall be deprived of any
benefit, or be subject to any obligation or
sanction, ... solely by reason of their
exercise, in respect of marriage between
per sons of the same sex, of the freedom of
conscience and religion ...or the expression
of their beliefsin respect of marriage asthe
union of aman and woman to the exclusion
of all othersbased on that guar anteed
freedom.
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— Section 149.1 of the Income Tax Act is
amended by adding the following:

= ...aregistered charity with stated purposesthat

include the advancement of religion shall not
haveitsregistration revoked or be subject to
any other penalty... solely becauseit ...
exercises, in relation to marriage between

per sons of the same sex, the freedom of
conscience and religion guaranteed under the
Canadian Charter of Rights and Freedoms.
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ONTARIO’S SPOUSAL RELATIONSHIP
AMENDMENT ACT, 2005

* Addsthefollowing exemption:

18.1 (1) Therightsunder Part | to equal treatment
with respect to services and facilities are not
infringed wher e a per son registered under section 20
of the Marriage Act (Ontario) refusesto solemnizea
marriage, to allow a sacred place to be used for
solemnizing amarriage or for an event related to the
solemnization of amarriage, or to otherwise assist in
the solemnization of amarriage, if to solemnizethe
marriage, allow the sacred place to be used or
otherwise assist would be contrary to,

(a) the person’sreligiousbeliefs; or

(b) thedoctrines, rites, usagesor customs of the
religious body to which the per son belongs
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+ Also added new exemptionsto Marriage Act
(Ontario):

20 (6) A person registered under this section isnot
required to solemnize a marriage, to allow a sacred
place to be used for solemnizing amarriage or for
an event related to the solemnization of amarriage,
or to otherwise assist in the solemnization of a
marriage, if to do sowould be contrary to,

(a) theperson’sreligiousbeliefs; or
(b) thedoctrines, rites, usagesor customs of the
religious body to which the per son belongs.
+ Definition
20 (7) In subsection (6)," sacred place’ includesa

place of wor ship and any ancillary or accessory
facilities.

13
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» A *“person registered under the Marriage Act”
isdefined asfollows:

20 (3) No person shall be registered unlessit
appear sto the Minister,

(a) that the per son has been ordained or appointed
according to therites and usages of thereligious
body to which he or she belongs, or is, by therules
of that religious body, deemed ordained or
appointed;
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(b) that the person isduly recognized by the
religiousbody... asentitled to solemnize marriage;

(c) that thereligiousbody ... ispermanently
established both asto the continuity of its existence
and astoitsrites and ceremonies; and

(d) that the person isresident in Ontario or has his
or her parish or pastoral chargein wholeor in
partin Ontario;

15

* Issue of whether all marriage commissioners
can also benefit from exemption was
addressed during debates

— David Zimmer, MPP Willowdale, explained
that new exemption only appliesto religious
officials, not to other marriage
commissioners and that other
commissionerswould havetorely on
employment exemption in the Human
Rights Code

16
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= However, such facility use policies must
be prepared in a manner consistent
with the requirements of the Human
Rights Code and ther efore cannot
exclude an identifiable group, except
wher e permitted by S.18 and S.18.1 of
the Human Rights Code

= Churchesare cautioned to draft their
policy statements utilizing neutral
wording wher e possible and avoid
negative or pejorativewording or
wording that refersto an identifiable
group

32

* Churchesare cautioned against implementing
conduct or lifestyle statements which may be
construed asdiscriminating against an
idg.gtifiable group contrary to the Human Rights
Code

» Churchesshould ensuretheir policy statements
are enforced in a consistent manner, otherwise,
the following may occur:

— The church may waive its ability to enforce
itspolicy statement

— The church may be vulnerableto allegations
of discrimination for inconsistency in
enforcement
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— An exampleiswherethe church neglects
to enforce provisionsin a conduct
statement with regard to a particular
activity, i.e. prohibition on drinking
alcohol, but enfor ces prohibition against
adultery

» Thechurch needsto set out a procedur e of
church discipline reflecting principles of
fairnessand natural justice. For further
details, see an article on church discipline at
http://iwww.car ter s.ca/publ/article/church/
1995/disciplin.pdf

34

www.carters.@w 11 www.charitylaw.@w




CAKILERS(R Terrance S. Carter, B.A., LL.B.©O

3. Review of Existing Constitutional Documents

« If thechurch hasan existing constitution, it
should bereviewed to determine whether the
church’s documents ar e consistent with recent
developmentsin the law

* Thechurch should determineif its statement of
faith and policy statementsare part of its
constitution

4. Conducting alegal audit

» Given theseverity in liabilitiesfor non-
compliance with changesin the law, churches
should consider alegal audit of all of their
policiesand constitutional documents, aswell as
of their liturgiesand teaching materials
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* The purpose of alegal audit would beto:

— Review whether the church’s existing
constitutional documents may be
inconsistent with applicable legal
requirements under Bill C-250, the Human
Rights Code and federal and new provincial
legislation on same-sex marriage

— Review whether the documentsreflect any
discrimination or promotion of hatred
against an identifiable group
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5. Education of clergy concerning their legal rights

* It would be prudent for local churches and/or
denominationsto educate the clergy of their legal
rightsin relation to the fulfillment of their
ministerial dutiesand the operations of the
church asawhole

» Thenew Civil Marriage Act recognizestheright to
freedom of conscience and freedom of religion but
cannot provide specific exemptions for clergy
from having to perform same-sex marriages
contrary to their beliefsasthisisthe purview of
the provinces

» Itisthereforeimportant for local churchesand/or
denominationsto provide education to both clergy
and church

37
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SUMMARY COMMENTS

In light of recent developmentsin the law
concer ning same-sex marriages, churchesand
religious or ganizations should consider some or
all of thefollowing:

* Whereapplicable, a church should articulate
itsadherenceto aliteral and/or orthodox
inter pretation of Scripture, which could be
reflected in the constitutional documentation
of churches, including its charitable objects,
and should, wher e applicable, encompass a
clear religious purposewith referenceto
upholding the statement of faith of the church
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* Churchesshould avoid Scriptural referencesin
its statement of faith where such Scriptural
passages may be construed as promoting
hatred against an identifiable group

* Thechurch’sgeneral operating by-law should
define member ship, authorize policy
statements and establish a procedure for
church discipline

* Individualsinvolved in or leading church
ministriesor programs, aswell askey
employees, should also berequired to be
members
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» Policy statements may be of assisancein
articulating a practical manifestation of the
beliefs of a church

» Policy statements should be drafted using
neutral wording where possible and avoid
negative or pejorativewording or wording that
refersto an identifiable group

» Policy statements should be prepared in
compliance with legal developments regarding
the solemnization of same-sex marriages, Bill
C-250 and the Human Rights Code

» Ensurepolicy statementsareenforced in a
consistent manner

40
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» If the church does not support same-sex
marriagein accordancewith aliteral and/or
orthodox inter pretation of Scriptures, a policy
statement on marriage should contain a
statement recognizing marriage as a holy
sacrament of the church and defining marriage
as being between one man and onewoman in
accor dance with its statement of faith

» Preparean appropriate facility use policy to
prohibit the use of church facilitiesfor same- sex
marriage as contemplated by section 18.1 of the
Human Rights Code, and to restrict use of
church facilitiesto church programmes and/or
members
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* Churchesare cautioned against implementing
conduct or lifestyle statementswhich may be
construed as discriminating against an
identifiable group contrary to the Human
Rights Code

» Alegal audit should be considered for existing
and proposed policies and constitutional
documentsto review whether those documents
arein compliancewith recent developmentsin
thelaw

+ Local churchesand/or denominations should
educatetheir clergy regarding the legal rights
of clergy aswell asthe church
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DISCLAIMER

This handout is provided as an infor mation service by Carter &
Associates. It iscurrent only asof the date of the handout and does not
reflect subsequent changesin law. This handout is distributed with the
under standing that it does not constitute legal advice or establish the
solicitor/client relationship by way of any infor mation contained herein.
The contents areintended for general infor mation pur poses only and
under no circumstances can berelied upon for legal decision-making.
Reader s ar e advised to consult with a qualified lawyer and obtain a
written opinion concer ning the specifics of their particular situation.
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