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Overview Of Presentation
¢ Introduction: The Changing L andscape

¢ Overview of Advancement of Religion in
Existing Case Law

Religion
* Recent Proposed Palicies From Canada

Revenue Agency (CRA) That Refer to
Advancement of Religion

¢ Ongoing Work in Other Jurisdictions
Concer ning Advancement of Religion

Ground?’ at www.churchlaw.ca
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¢ Recent Judicial Decisions on Advancement of

For more details—see Church Law Bulletin #6
“Advancing Religion asa Charity: Isit Losing

A. Introduction: The Changing Landscape

e Historically it has not been clear how broadly
advancement of religion asa head of charity
could be defined

¢ Therecent SCC decision in Syndicat Northcrest
v. Amselem (Amselem) statesthat religious
practice, in addition to religious belief, is
equally important in defining religious freedom

e Asaresult, it is hoped that advancement of
religion will be given a broad interpretation as
aretheother heads of charity
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* However, based on the scope of religion
articulated in policy statements regarding
Ethnocultural Communitiesand Public

advancement of religion a broader or a
narrower interpretation

¢ CRA intendstorelease a consultation draft on
advancement of religion as a head of charity

Benefit it remainsto be seen if CRA will give

B. Overview of Advancement of Religion in

Existing Case Law

1. Advancement of Religion asa Head of Charity
e Tobecharitableat common law, an
organization must have:

— Exclusively and legally charitable pur poses
under oneor more of thefour heads of
charity

¢ Relief of poverty, advancement of
education, advancement of religion,
and other purposes beneficial to the
community

— Purposes must be directed to the public
benefit

e Thereisarequirement of public
benefit for all heads to varying degrees
5
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¢ Advancement of religion isprimafacie
charitable and presumed for the public
benefit unless contrary is shown

¢ Thecontrary can be shown if “doctrines
of religious organizations are adver se to
the foundations of all religions and
subver sive of all morality” (Re Watson)

2. Religion Has Been Given a Broad | nter pretation
by the Courts

¢ Toqualify under advancement of religion, a
religious or ganization must show

— What religion is being advanced
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— How it is being advanced

« Include ancillary actionsthat have a
connection to the charity’s main projects

However, courts are generally reluctant to
decipher religious doctrine and will defer to
sincerely held religious beliefs

Charitable objectsintended to advancereligion
are charitable provided the object isotherwise
lawful

Given evolving nature of religion, religious
pur pose should be given a wide meaning

— In keeping with religious freedom
guaranteed under the Canadian and
Quebec Charters
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— Should be based on super natural being, thing
or principle and acceptance and obser vances
that give effect to this belief

— Concer ned with faith in a God and wor ship
of that God

* Worship can manifest itself in activities
such as praise, thanksgiving

— Inother jurisdictions, such asthe US,
religion is broadly inter preted and captures
bona fidereligious assertions

* Doesthe belief in the mind of the adherent
occupy a position equivalent to God?
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e Doesreligious practice merit free
exer cise without state inter ference?

Religion includes wor ship of a deity, aswell as
related religious obser vances and practices

Promoting religion means:

— Promoting spiritual teachingsin a wide
sense

— Maintaining the doctrines on which it
rests

— Maintaining the obser vances that promote
and manifest it

www.carters.@
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Inthe US context, whether a particular belief is
religion is a subjective inquiry

A court may deter mine whether a belief is
sincerely held but should not judge its validity or
reasonableness

When political and economic beliefs are
fundamental to an organization’sreligious
beliefs, such beliefswill be considered religious

In the Canadian context, the wor ship of God is
cor e to the meaning of religion

Essential to religion isthe need for
— An established doctrine
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— Sharing thisdoctrine both within and
outside church member ship

— A need for practices and observances

4. Advancement of Religion I nherently | nvolves
Dissemination and Propagation of Religious
Beliefs

¢ Advancement of religion involves

— Promotion, dissemination and propagation
of religious beliefs to otherswhich may be
donein waysthat are pastoral and
missionary

— Involves matters of faith and wor ship
11

Other countries concur that religion involves
mor e than wor ship, including:

— Moral practice manifested in its believers
directly resulting from adherenceto its
beliefs

— Acceptance of canons of conduct that give
effect to a belief

Advancement of Religion Can | nvolve Speaking
Out on Social, Moral and Ethical | ssues

Courtstake an inclusive approach to the
relationship between advancing religion and
social, moral and ethical issues
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— Thelaw errson the side of over-inclusiveness
instead of applying a rigorous definition of
religion

— Thedomain of religious activity is essentially
but not exclusively spiritual

e Thereforea non-charitable or incidental activity
can still be deemed charitable if donefor the
larger purpose of advancing religion

¢ Thecourtsrecognize that advancing religion
can encompass activities not overtly spiritual by
themselves but which promote a recognized
religious doctrine

13
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Recent Judicial Decisions on Advancement
of Religion

Federal Court of Appeal Decision in Fuaran
Foundation

Thisisthe most recent case endorsing CRA
decision not to register a charity under
“advancement of religion”

The court found the foundation did not
exclusively advance religion because

— Itsobjectswere overly broad and could
facilitate undertaking non-charitable
activities

— Participation in religious activities was
wholly discretionary on the part of
attendees at the foundation’sretreat
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Decision demonstrates the federal court
deferenceto tradition and a narrow
inter pretation of advancing religion

Decision could be a hurdleto religious
organizations not focused primarily on
religious proselytizing or wor ship

Decision may be short-lived based on
subsequent SCC decision in Amselem

SCC Decision in Amselem

SCC rendered broad inter pretation of Charter
right to religious freedom and provided
broader boundaries within which the definition
of advancement of religion could operate
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SCC rejected the“ unduly restrictive” view of
freedom of religion taken by the Court of
Appeal, i.e. it isnhot necessary to show that an
action isa mandatory religious obligation in
order for it to bereligious

Freedom of religion istriggered when a
claimant demonstr ates

— Such belief or practice has a nexus with
religion

— Bélief or practiceissincerely held or
undertaking as a function of spiritual faith

It is not within the expertise and pur view of
secular courtsto adjudicate questions of
religious doctrine

There should be no legal distinction between
“obligatory” and “optional” religious practices
in freedom of religion

Importance of this decision:

— Establishesthat it isthe spiritual essence of a
belief or practicethat issincerely held, and
not the mandatory nature of its obser vance,
that attracts protection

— Reinforcesthat it isinappropriate for courts
to decipher contentious matters of religious
law

— Decision could provide significant guidance to
CRA on how to make its decisionson
charitableregistration under advancement of
religion in deter mining what activitiesare
considered advancing religion

17
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Congregation des Temoins Decision

A Jehovah’'s Witness congr egation
(congregation) appealed a Quebec Court of
Appeal decision dismissing their application
for mandamus (i.e. a writ which compelsthe
performance of a public duty, e.g. a lower
court to exerciseitsjurisdiction)

The issue before the SCC was whether the
municipality lawfully denied the rezoning
application to allow the congregation to build a
place of worship

Appeal was allowed on procedural and not
Charter grounds and matter remitted to the
municipality for reconsider ation.
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D. Recent Proposed Policies From Canada
Revenue Agency (CRA) That Refer to
Advancement of Religion

1. Applicants Assisting Ethrocultural
Communities

e Paragraph 35 of proposed policy states as
follows regar ding advancement of religion:

“In this category of charity, if the undertaking
promotes the spiritual teachings of the religion
concerns, public benefit is usually assumed.
However, religion cannot serve asafoundation or a
cause to which a purpose can conveniently be
related. If the group’s purposes are more secular
than theological, it does not qualify as advancing
religion.”
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“For example, opposing abortion and Eromoting or
opposing same-sex marriage, while in keeping with
values of some religious believers and religions,
cannot be considered charitable purposesin the
advancement of religion category.”

Paragraph 36 provides an example of

acceptable objectsfor religious wor ship based

on specific linguistic community:
“the promotion of spiritual teachings of the religion
concerned and the maintenance of the spirit of the
doctrines and observances of which it rests’

Thefollowing was listed as an unacceptable

object:

“the pursuit of purposesthat are more secular than
theological”

Query what will be considered “ mor e secular

than theological”

2. Meeting the Public Benefit Test

* Public benefit isarequired criteriafor
charitable status

¢ CRA proposed two—part public benefit test

¢ Proposal confirms common law presumption of
public benefit for advancement of religion but
makes clear it isarebuttable presumption

e Therefore common law presumption of public
benefit for advancement of religion can now be
challenged

21
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In relation to the presumption of public
benefit, the proposed CRA policy statement on
public benefit states as follows:

“The presumption however, can be challenged. So
when the “ contrary is shown,” or when the charitable
nature of the organization is called into question, proof
of benefit will then be required. For example, where a
religious organization is set up that promotes beliefs
that tend to undermine accepted foundations of
religion or morality, the presumption of benefit can be
challenged. When the presumption isdisputed, the
burden of proving public benefit becomes once again
the responsibility of the applicant organization.”

No case citation isprovided by CRA for the
example of where presumption of public
benefit may berebuttable under advancement
of religion

Existing case law stands for proposition that
“areligious charity can only be shown not to
befor the public benefit of its doctrinesare
adver se to the foundations of all religion and
all morality...” (Re Watson)

23

Concern that proposed CRA policy statement
may unintentionally result in expansion of
circumstances wher e presumption of public
benefit can be challenged, e.g. from onewherea
religious organization “ promotes beliefs
contrary to all religion and subversiveto all
morality” to one where areligious or ganization
promotes beliefs contrary to accepted
foundations of religion or morality

While an organization that has been denied
charitable status can have its application
reviewed by the courts, few organizationsarein
a position to undertake such areview

Thereality of this limitation under scores why it
isimportant for CRA to clarify these issuesin its
policy statements

. Ongoing Work in Other Jurisdictions

Concerning Advancement of Religion
The U.K. Position

Draft charities legislation (Charities Bill 2004)
iscurrently being considered by the U.K.
Parliament

If adopted, charities legislation will create new
statutory definition of charity

Proposes an expansive list of descriptions as
heads of charity

One important proposal of concern isthe
proposed removal of common law presumption
of public benefit

25
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Appearsto represent a narrowing of the current
common law position

Not preserving the current breadth of religious
pur poses accepted as charitable at common law

The Australian Position
Released a draft Charities Bill in 2003

Advancement of Religion isconfirmed asa
charitable purpose

Definition of religion for charitable purposesis
very expansive

“advancement” includes“ protection,
maintenance, support, resear ch and
improvement”

¢ Definition of religion does not limit the matters
that may be considered in deter mining whether
particular ideas, practices and obser vances
constitute areligion

CONCLUDING COMMENTS

* A broad definition of advancement of religion
should be supported based on SCC decision in
Amselem which

— Recognizesthe importance of freedom of
religious belief and freedom of religious
practice

— Emphasizesthat the State and the court must
not inquireinto the validity of an individual’s
religious beliefs or practices.
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Amselem should impact the extent to which
CRA considerswhat constitutes advancing
religion when reviewing applications for
charitable status

A broad definition of religion isjustified in
keeping with expansion in the other three heads
of charity in recent years

Thiswould bereflective of fact that religious
faith and practice are intrinsically connected
for mosgt, if not all, religious faiths

¢ Inthecontext of the Christian faith, many
individual Christians and denominations feel
that engaging in practices (such as
undertaking relief of poverty or other forms of
humanitarian relief) that are practical
manifestations of their faith, are equally
important and necessary asa part of their
faith asregular religious wor ship and
adhering to religious teachings and doctrine

¢ Anexpansion of the definition of religion
would parallel the corresponding change in
religious beliefs and practices of many faiths

29
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¢ Any interpretation of advancement of religion
should ther efore seek to reflect thisduality, not
restrict it

e |tisincreasingly important for Christians, as
well as adherents of other religiousfaiths, in
the 21st century to put their religiousfaith into
action through practical manifestation in or der
to make a meaningful difference

e |tissuggested that the definition of
advancement of religion should be broadened
asa matter of public policy based upon the
mor e expansive view of freedom of religion
recognized by the SCC in the Amselem case
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