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Termination of Employees

Churches and char ities often have questions about
termination of employees. Some of the essentials
of employment law as it relatesto the ter mination
of employeesare:

s How to structure a fair and effective severance
package?

s What isjust cause?

An employer structuring a severance package
should ask the following questions:

1) What isthereasonable notice period?

2) What payments, benefits and per ks should be
included in the severance package?

3) Should the package be structured by providing,
working notice, a lump sum payment, periodic
payments or some combination of these
elements?

4) How likely isthe employeeto obtain alter native
employment and what can the employee expect
to earn during the reasonable notice period?
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1) What isthereasonable notice period?

¢ Upon an employee’ster mination, the
Employment Standard Act 2000 (ESA)
imposes statutory obligations on employers
with respect to notice and severance

¢ TheESA outlinesthe statutory minimum
requirements imposed upon employers
with respect to notice

* Thelength of notice that isrequired to be given
to an employee is deter mined by an employee’s
length of serviceasfollows:

Length of Service Notice
Requirement

— 3 monthsbut lessthan 1 year 1 week

— lyear but lessthan 3 years 2 weeks
— 3yearsbut lessthan 4 years 3 weeks
— 4yearsbut lessthan 5 years 4 weeks
— 5yearsbut lessthan 6 years 5 weeks
— 6 yearsbut lessthan 7 years 6 weeks
— 7yearsbut lessthan 8 years 7 weeks
— 8yearsor more 8 weeks
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Bardal v. Globe and Mail (1960), 24 D.L .R. (2d)
140

¢ “There can be no catalogue laid down asto
what isreasonable notice in particular
classes of cases. Thereasonableness of the
notice must be decided with reference to
each particular case, having regard tothe
character of the employment, the length of
service of the servant, the age of the servant
and the availability of similar employment,
having regard to the experience, training
and qualifications of the servant.”

* Thefour Bardal factorsare:
1) Length of service

2) Age

3) Position

4) Availability of similar employment

e Other factorsaffecting notice period

¢ Inducement —where an employee is induced
to leave otherwise secure employment with
promise of career advancement, increased
responsibilitiesor greater pay

¢ Bad faith dischar ge — concer nsthe manner
in which atermination iscarried out

Isthere aformulafor determining the
reasonable notice period?

No set formula

Consider other similarly situated employeesto
see what the courts consider to be a reasonable
notice period

I sthere a maximum notice period?
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2) What payments, benefits and per ks should
beincluded in the sever ance package?

¢ Equivalent of salary
* Benefits and Pensions
e Perks

¢ Other — Outplacement Counselling

3) Should the package be structured by
providing wor king notice, a lump sum
payment, periodic payments or some
combination of these elements?

s Working notice
s Periodic payments (salary continuance)

s Lump sum payment upon ter mination
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4) How likely isthe employeeto obtain
alter native employment and what can the
employee expect to earn during the reasonable
notice period?

e DutytoMitigate

— Thegeneral ruleisthat an employeeis
entitled to be put back into the same
position the employee would have been in,
if they wer e per mitted to continuein
employment to the end of the reasonable
notice period

e Termination based on “just cause”:

— Common law principle of reasonable notice
appliesin the majority of cases

— There are exceptions to the common law
principlefor example“just cause”
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Regina v. Arthurs, Ex parte Port Arthur
Shipbuilding Co. (1967), 62 D.L.R. (2d) 342 at 348
(Ont.C.A.),rev'd 70 D.L.R. (2d) 693 (S.C.C.)

“If an employee has been guilty of serious
misconduct, habitual neglect of duty,
incompetence or conduct incompatible with
hisduties, or prejudicial tothe employer’'s
order in a matter of substance, the law
recognizesthe employer’sright summarily to
dismissthe delinquent employee.”

Mclntyrev. Hockin (1889), 16 O.A.R. 498 (C.A.) at
p.501

“The causes which are sufficient to justify
dismissal must vary with the nature of the
employment and the circumstance of each
case. Dismissal isan extreme measure, and
not to beresorted to for trifling causes. The
fault must be something which a reasonable
man could not be expected to overlook,
regard being had to the nature and
circumstances of the employment...”
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¢ Onuson employer to prove“just cause” on a
balance of probabilities

* Requires morethan employer’s subjective
dissatisfaction with the employee

¢ Most common grounds of “just cause”:
1) Neglect of duty

2) Dishonesty

3) Theft and fraud

4) Conflictsof interest

5) Misconduct

6) Incompatible personality

7) Incompetence

8) Disobedience

9) Insubordination
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McKinley v. BC Tel. [2001] 2 S.C.R. 161 at
para.29:

¢ Employers must demonstrate that:

1) Theact wasin fact an act of dishonesty, theft,
misconduct, etc.; and

2) The nature of the act and the context in which
it was committed actually gaveriseto a
breakdown of the employment relationship.

« Keypoints:

1) “Just cause’ isgroundsfor the employer to
terminate an employee without providing
the employee with reasonable notice

2) “Just cause’ isnot an easy hurdleto
achieve

3) Obtain legal advice prior to terminating an
employee for “just cause”
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Conclusion

¢ Everyoneinvolved in planning and
implementing a ter mination will have an
emotional reaction to the event

¢ Attention must be given to all affected parties
including the ter minating manager, human
resour ces representatives and remaining
employees

« A high level of care must be givento the
individual who will be ter minated

e Careful attention must be taken by an
organization to ensurethat the staff and those
carrying out the ter mination are awar e of the
employer’sand employee’'srightsand to carry
out the ter mination in accor dance with the law
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DISCLAIMER

Thishandout is provided as an information service by Carter &
Associates. It iscurrent only as of the date of the handout and does not
reflect subsequent changesin law. This handout is distributed with the
understanding that it does not constitute legal advice or establish the
solicitor /client relationship by way of any information contained herein.
The contents are intended for general information purposes only and
under no circumstances can be relied upon for legal decision-making.
Readers are advised to consult with a qualified lawyer and obtain a
written opinion concer ning the specifics of their particular situation.
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