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OVERVIEW

• Status and Overview of the CNCA

• Status and Overview of the ONCA

• Basic Framework of the CNCA and ONCA

• Essential Things to Know About the CNCA and ONCA

• Timing of Continuance/Transition

• Practical Steps
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A. STATUS AND OVERVIEW OF THE CNCA

1. Status of CNCA

• Canada Corporations Act (“CCA”) since 1917

• Enacted on June 23, 2009, in force October 17, 2011

• Replaces Part II of CCA

• Existing CCA corporations required to continue under 

the CNCA within 3 years - i.e., by October 17, 2014

• Failure will lead to dissolution of the corporation 

• According to Industry Canada, there are an estimated 

17,000 Part II CCA non-profit corporations.

• As of October 31, 2013, only 2100 or 15% of not-for-

profit corporations incorporated under the CCA had 

continued under the CNCA
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2. Overview of CNCA Continuance Process
• CNCA continuance process requires that all CCA

corporations:
– Review Letters Patent and By-laws
– Prepare Articles of Continuance, Notice of 

Directors and Registered Office, and new By-laws
– Get membership approval - Articles must be 

approved by 2/3 vote of members
– File required documents with Industry Canada, no 

filing fee
– Industry Canada will issue a Certificate of 

Continuance
– Need to file approved new By-laws within 12 

months of adoption
– Charities - send Certificate of Continuance, Articles 

of Continuance and new By-law to CRA
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3. Resources For CNCA

• Corporations Canada’s website 
http://strategis.ic.gc.ca/eic/site/cd-dgc.nsf/eng/h_cs03925.html

– Transition Guide

– How to operate under the CNCA

– Model by-law and by-law builder

• Paper by Theresa Man “Working With The Canada 

Not-for-profit Corporations Act: Incorporation And 

Continuance” April 8, 2013

http://www.carters.ca/pub/article/charity/2013/tlm0408.pdf

• Charity Law Bulletins on “Countdown to the Canada 

Not-For-Profit Corporations Act - Practice Tips” 1 to 9, 

Bulletin Nos. 191, 193, 199, 213, 215, 220, 231, 239, 

247
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B. STATUS AND OVERVIEW OF ONCA

1. Status of ONCA

• The Ontario Corporations Act (“OCA”) has not been 

substantively amended since 1953

• The New Ontario Not-for-Profit Corporations Act, 2010 

(“ONCA”) will apply to OCA Part III corporations

• ONCA received Royal Assent on October 25, 2010 but 

not expected to be proclaimed until sometime in 2014

• The Provincial Government announced in September 

2013 that proclamation of the ONCA would not occur 

until at least 6 months after the passing of Bill 85 to 

amend the ONCA introduced on June 5, 2013

• Defined by-laws and plain language guides have been 

released online at: 
http://www.sse.gov.on.ca/mcs/en/Pages/onca6.aspx
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• Unlike the CNCA

– Optional transition process for corporations to file 

articles of amendments or adopt new by-laws to 

comply with ONCA requirements within 3 years of 

ONCA proclaimed in force

– Subject to Bill 85, if no transition process taken:

 Corporation will not be dissolved

 LP, SLPs and by-laws will be deemed amended 

to comply with ONCA requirements, resulting in 

non-compliant provisions deemed invalid

 Will result in uncertainty in relation to which 

provisions remain to be valid 

– Better to do transition process to avoid confusion 

interpreting by-law provisions
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• Bill 85 amendments to ONCA received first reading 

June 6, 2013 and includes the following changes:

– $10,000 threshold for public benefit corporations 

can be changed by regulations

– Consents to be a director must be in writing 

– Members’ right to class vote by non-voting classes 

is delayed until proclaimed in force at least three 

years after proclamation of the ONCA 

– Clarification that non compliant provisions of letters 

patent and bylaws will continue to be in effect until 

the earlier of the date of amendment and three 

years from proclamation
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– New requirement that any provision that is required 

by the ONCA to be contained in the articles must 

be contained in the articles before the end of the 3 

year period, failing which those provisions would be 

deemed to become invalid at the end of the 3 year 

period

– Any amendments to articles, by-laws and special 

resolutions will require that all article, by-law and 

special resolution amendments required under the 

ONCA be adopted
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• ONCA transition process requires that all OCA 

corporations within three years of proclamation will need 

to: 

– Review letters patent and by-laws

– Prepare articles of amendment and new by-laws

– Get membership approval

– File required documents for certificate of amendment

– Certificate of amendment will be issued 

– Charities - send certificate of amendment, articles of 

amendment and new by-law to CRA

• Social clubs with share capital will have 5 years to 

continue to come under the ONCA, the Ontario

Business Corporations Act or the Co-operative 

Corporations Act

10
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3. Resources For ONCA

• Charity Law Bulletin No. 262 “The Nuts and Bolts of 

the Ontario Not-for-Profit Corporations Act, 2010” 

• Charity Law Bulletin No. 299 “Transitioning Under The 

New Ontario Not-for-Profit Corporations Act, 2010: 

Practical Considerations”

• Charity Law Bulletin No. 315 “Bill 85 to Amend Ontario 

Not-for-profit Corporations Act, 2010”

• To view ONCA 
http://www.ontla.on.ca/web/bills/bills%20_detail.do?locale=en&Int

ranet=&BillID=2347

• To view Bill 85  
http://www.ontla.on.ca/web/bills/bills_detail.do?locale=en&Intrane

t=&BillID=2812

• Ministry updates 
http://www.sse.gov.on.ca/mcs/en/Pages/Not_For_Profit.aspx

11

www.carters.cawww.charitylaw.ca

C. BASIC FRAMEWORK OF THE CNCA AND ONCA

• Both the CNCA and the ONCA are conceptually 

structured on a business corporate model which gives 

enhanced rights of members

• Member rights are now similar in many respects to 

rights of shareholders

• Necessary to know the rules in the Act

• CNCA - lots of details in the regulations with reference 

to “prescribed” 

• ONCA - less details in the regulations 

• Need to refer back and forth between the applicable 

acts and the related regulations

• Articles - similar to birth certificate

• By-laws - operating structure
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• CNCA - unanimous member agreement is an option 

for non-soliciting corporations

• CNCA/ONCA provides both a general framework and 

a set of rules for corporations to operate

• Three types of rules in CNCA/ONCA

– Mandatory Rules - Cannot be overridden by the 

articles or by-laws

– Default Rules - By-laws or articles can override

– Alternative Rules - Articles/ by-laws can include 

certain optional rules provided the Act
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D. ESSENTIAL THINGS TO KNOW ABOUT THE 
CNCA AND ONCA

1. Incorporation as of Right

• Incorporation as of right under CNCA and ONCA

• Obtain certificate of incorporation, not letters patent

• Simpler and faster process

• One or more persons can be incorporators 

• Replaces the letters patent system with a statutory 

regime

• Removes ministerial discretion to incorporate

• Corporation has the capacity, rights, powers and 
privileges of a natural person

• Eliminates the concept of a corporation’s activities 

being ultra vires
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2. Corporations that Receive Public Funding 

• Corporations that receive public funding are subject to 

special requirements

• Different rules in the CNCA and ONCA

• CNCA - Soliciting and Non-soliciting Corporations 

– All corporations categorized into soliciting and 

non-soliciting corporations

– If a corporation receives more than $10,000 in its 

last financial period from public sources, it will 

become a soliciting corporation

– 3 year status - from the AGM in the following fiscal 

year for 3 years
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(CNCA cont’d)
– Public sources

(a) requests for donations or gifts from persons who 
are not 
◦ members, directors, officers, or employees of 

the corporation at the time of the request
◦ legal or common law spouse of the above 

persons
◦ children, parents, brothers, sisters, 

grandparents, uncles, aunts, nephews or 
nieces of the above persons

(b) grants or other similar financial assistance 
received from the federal or a provincial or a 
municipal government, or agencies of such 
government

(c) donations or gifts received from a soliciting 
corporation
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– Implications of being a soliciting corporation

 Must have a minimum of 3 directors, at least 2 

of whom are not officers or employees of the 

corporation or its affiliates 

 Required to file annual financial statements 

with the Industry Canada 

 Audit and public accountant rules more 

stringent (see later in presentation)

 On liquidation, the articles must provide for the 

distribution of any remaining property on 

dissolution to qualified donees (e.g. registered 

charities, governments in Canada, the United 

Nations etc.)
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(CNCA cont’d)

– Corporations need to monitor funding sources and 

carefully track soliciting status

– If a corporation is concerned about oscillating in and 

out of soliciting status, can voluntarily be structured 

as a soliciting corporation 

 Ensure at least 3 directors and at least 2 are not 

officers or employees of the corporation or its 

affiliates 

 Ensure the articles provide that property will be 

paid to qualified donees on dissolution 

 Do not enter into unanimous member agreement 
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• ONCA - Public Benefit Corporations (PBC)

– PBCs include 

 Charitable corporations - common law 

definition

 Non-charitable corporations that receive more 

than $10,000 in a fiscal year in funding from 

public donations, the federal or provincial 

governments, or a municipality or agency

– When a non-charitable corporation reaches the 

$10,000 threshold, the PBC status won’t attach 

until the first annual meeting of members in the 

next fiscal year

– PBC status in place for one year

19
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– Consequences of being a PBC

 Not more than one-third of the directors of a 

PBC may be employees of the corporation or of 

any of its affiliates

 Higher thresholds for dispensing with the 

auditor and/or review engagement 

requirements (see later in presentation)

 On liquidation, the articles must provide for the 

distribution of any remaining property on 

dissolution

◦ Charitable corporation - to a charitable 

corporation with similar purposes to its own 

or to a government or government agency,

◦ Non-charitable corporation - to another PBC 

with similar purposes or to a government or 

government agency

20
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– Low threshold means many corporations may 

become soliciting/PBC corporations

– Solution?

 Monitor funding sources and quantum to see 

when a change in status may occur, or

 Voluntarily be structured as a soliciting/PBC 

corporation
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3. Public Accountant and Financial Review

• CNCA

– Corporations divided into two categories

– “Designated corporations”:

 A soliciting corporation with gross annual 

revenues for its last completed financial year 

that is equal to or less than $50,000 or that is 

deemed to have such revenues under the 

CNCA 

 A non-soliciting corporation with gross annual 

revenues for its last completed financial year 

that is equal to or less than $1 million

– “Non-designated corporations” are soliciting and 

non-soliciting corporations with annual revenues in 

excess of these amounts
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Type of Corporation

(Gross Annual Revenues)

Appointment of  Public 

Accountant (PA)

Review Engagement or 

Audit

Soliciting Designated $50,000 or less Members must appoint a 

PA by ordinary resolution 

at each annual meeting.

Exception – Members 

may waive appointment 

by annual unanimous 

resolution 

PA must conduct review 

engagement, but 

members may pass an 

ordinary resolution to 

require an audit instead.

(If no PA is appointed, 

then compilation only) 

Non-

Designated

More than $50,000 and 

up to $250,000

Members must appoint a 

PA by ordinary resolution 

at each annual meeting 

PA must conduct an 

audit, but members can 

pass a special resolution 

to require a  review 

engagement instead

Non-

Designated

more than $250,000 Members must appoint a 

PA by ordinary resolution 

at each annual meeting

PA must conduct an 

audit. 
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Type of Corporation

(Gross Annual Revenues)

Appointment of  Public 

Accountant (PA)

Review Engagement or 

Audit

Non-

Soliciting

Designated $1 million or less Members must appoint a 

PA by ordinary resolution 

at each annual meeting.

Exception – Members 

may waive appointment 

by annual unanimous 

resolution 

PA must conduct review 

engagement, but 

members may pass an 

ordinary resolution to 

require an audit instead.

(If no PA is appointed, 

then compilation only)

Non-

Designated

more than $1 million Members must appoint a 

PA by ordinary resolution 

at each annual meeting

PA must conduct an 

audit.
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• ONCA

– PBCs are subject to higher thresholds for 

dispensing with the auditor and/or review 

engagement

25

Type of Corp/Gross Annual 

Revenues (GAR) 

Requirements for an Auditor Audit/Review Engagement 

Public Benefit 

Corporation  

(PBC) with GAR 

of   

$100,000 or 

less  

(ss.76(1)(b)) 

May, by extraordinary resolution (80%), 

decide not to appoint an auditor 

May dispense with both an audit and a review 

engagement by extraordinary resolution (80%) 

More than 

$100,000 but 

less than 

$500,000 

(ss.76(1)(a)) 

May dispense with an auditor and have 

someone else conduct a review 

engagement.  This requires an 

extraordinary resolution (80%) 

May elect to have a review engagement instead 

of an audit by extraordinary resolution (80%) 

$500,000 or 

more 

(by 

implication 

of ss.68(1)) 

An auditor must be appointed annually  Audit is required  
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Type of Corp/Gross Annual 

Revenues (GAR) 

Requirements for an Auditor Audit/Review Engagement 

Non-PBC 

corporation with 

GAR of 

$500,000 or 

less in annual 

revenue  

(ss.76(2)(b)) 

May, by extraordinary resolution 

(80%), dispense with an auditor 

May dispense with both an audit and a 

review engagement by extraordinary 

resolution (80%) 

More than 

$500,000 in 

annual 

revenue 

(ss.76(2)(a)) 

May, by extraordinary resolution 

(80%), dispense with an auditor, 

and instead appoint a person to 

conduct a review engagement 

May elect to have a review 

engagement instead of an audit by 

extraordinary resolution (80%) 

 


