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A. INTRODUCTION

» Thispresentation provides brief highlights of
recent developments at Canada Revenue Agency
E‘ CRA”) that fundraisersand charities should
now:

— Recent Changes, Rulings, and I nter pretations
Under the Income Tax Act (“1TA")

— Some of the More Significant Tax Court
Decisions Affecting Charities

— New Palicies, Publications and Guidances
from CRA

— Other Recent Case Law Affecting Charities

e SeeCLB #155 “Charity Law 2008 —the Year in
Review”, and other publications at
http://www.carter s.ca/pub/bulletin/charity/2009/chylb155.pdf
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B. RECENT CHANGES, RULINGS,
INTERPRETATIONS AND TAX
DECISIONSUNDER THE ITA

1. Bill C-10 Proposed Amendmentsto the ITA
Affecting Charities (Split-receipting)

* Bill C-10 amended and consolidated earlier
proposed amendments released on December 20,
2002, December 5, 2003, February 27, 2004, July
18, 2005, November 18, 2006, and October 29,
2007

e On September 7, 2008, Bill C-10 died on Order
Paper asaresult of the dissolution of Parliament

» Expected to befinally passed sometimein 2009
CARTERS : marTINEAL (O
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2. 2008 Federal Budget

* TheFebruary 26, 2008 Federal Budget proposed
anumber of measuresthat will impact registered
charities

* Bill C-50, an act to implement certain provisions
of the 2008 Budget, received Royal Assent on
June 18, 2008, and includes some, but not all of
the 2008 Budget’s provisions dealing with
charities

* Bill C-10that received Royal Assent on March 12,
2009 included provisions from the 2008 Budget
dealing with changes to excess business holding
rules affecting private foundations

| CARTERS ‘ marTINEAL (O

Included in Bill C-50 (June 18, 2008)

» Provisionsto extend the capital gainstax
exemption to donations of unlisted securitiesthat
are exchanged for publicly traded securities
before being gifted to aregistered charity on or
after February 26, 2008, within 30 days of the
exchange

Included in Bill C-10 (March 12, 2009)

* The 2008 Budget’s measur es to amend the excess
business holding rulesthat were enacted in
December 2007, by:

— Exempting certain unlisted sharesthat were
held on March 18, 2007 from the divestiture
reguirements, subject to certain exceptions

| CARTERS s marTinEAU (O

— New ruleswith respect to sharesheld on March
18, 2007 by “non arm’s-length” trusts

— Extending anti-avoidance provisions to addr ess
certain inappropriate uses of trusts

— Introducing concept of “substituted shares’

= “Substituted shares’ aresharesacquired in
a cor porate reor ganization in exchange for
other shares

= “Substituted shares’” will betreated the
same asthe sharesfor which they were
exchanged for purposes of applying the
ex<|ampt|on from the excess business holding
rules
* SeeCLB #135 “ Federal Budget 2008 Highlights
for Charitiesat
http://www.car ter s.ca/pub/bulletin/charity/2008/chylb135.pdf

| CARTERS ¢ marTINEAL (O
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3. 2009 Federal Budget

e OnJanuary 27, 2009, the federal government
released its annual budget

* Bill C-10 wasintroduced on January 27, 2009,
to implement the proposed changes contained
in the 2009 federal budget

* Bill C-10received Royal Assent on March 12,
2009

* Inthelead up tothe Budget, | magine Canada
submitted a brief on behalf of the charitable
sector to Finance (“the Brief”)

CARTERS ' marTINEAL (O

e TheBrief put forward thefollowing three key
stimulative measuresto assist Canada’s
vulnerable populations and the charitable and
non-profit sector that supportsthem:

i. Maintain direct funding through federal
grantsand contributions agreements

ii. Earmark federal infrastructure funding for
community and social services, artsand
culture, sportsand recreation and green
retrofit initiatives

iii.Provide atime-limited enhanced tax credit
measureto stimulate giving

CARTERS ] marTinEAU (O

e The sector expressed disappointment that,
whilethe Budget provided for various grants,
contributions, and ear mar ks that will benefit
charitiesand non-profits, it did not establish
any new tax incentivesthat might stimulate
giving

» Also contained in Bill C-10 werethe changesto
the excess business holdings rules affecting
private foundationsthat were contained in the
2008 federal budget (see above at dide 5)

CARTERS | marTINEAL (O
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4. CRA Rulingson Flow-through Shares

» CRA released a number of advanceincome tax
rulings approving the donation of flow-through
shares (February 6, 2008 ruling (2007—
0242361R3), May 14, 2008 ruling (2007—
0232271R3), and July 23, 2008 (2008-0281941R3
and 2008-0269281R3))

* However, thereisneed for caution in valuing
flow-through sharesfor receipting purposes and
many of these structuresareno longer available
asaresult of the market collapse

CARTERS 0 marTINEAL (O

5. Supreme Court of Canada Decision on CRA’s
Accessto Donor Information

e TheSCC released itsjudgment on July 31, 2008
in Redeemer Foundation v. Canada (Minister of
National Revenue), upholding the Federal Court
of Appeal’sdecision

* Theappellant Foundation, aregistered charity,
oper ated a forgivableloan program that
financed the education of studentsat an
affiliated college

* CRA requested donor information, which the
Foundation ultimately refused to provide

CARTERS 1 marTinEAU (O

* The SCC held that CRA was not required to
obtain prior judicial authorization for the
reguested donor information, asthe Minister
was entitled to it under paragraph 230(2)(a)
and subsection 231(1) of the ITA, which set out
book and record keeping requirements for
inspection, audit, and examination purposes

* Aswell, theinformation wasrequested for a
legitimate pur pose, which wasto investigate the
validity of the charity’sloan program

* Thelesson to belearned from thisdecision is
that donors need to be made awarethat their
identity can be obtained on demand by CRA

from acharity at any time FASKEN
CAP\IERS.E;I 12 MARTINEAU G)
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6. Donating the Temporary Use of a Cottage is not
aGift

* Inatechnical interpretation dated November
12, 2008, CRA confirmed its position that the
gratuitousloan of property, including money or
a cottage, isnot a gift for purposes of sections
110.1 and 118.1 of the ITA sincealoan does not
constitute a transfer of property

* However, it ispossiblefor a charity to pay rent
or interest on aloan of property and later
accept thereturn of all or a portion of the
payment as a gift, provided thereturn of the
fundsisvoluntary

CARTERS s
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7. Split-receipting for Cemetery Plots

e CRA issued technical interpretation dated
November 24, 2008, which dealswith the
issuance of charitable donation receiptsin a
situation where a member-donor isentitled to
pay lessfor a cemetery plot than a non-
member

* CRA stated that in applying the proposed
split-receipting amendments, the “ eligible
amount” of the gift will bereduced by the
value of the “advantage’ provided tothe
members, which would includetheright to
purchase a cemetery plot at a discount

CARTERS 1
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8. Taxpayer Jailed for Providing False Donation
Tax Receipts

* In December 2008, Ambrose Danso Dapaah was
sentenced to 51 monthsin jail after pleading
guilty of fraud related to providing false
donation tax receipts

* CRA’snewsreleaseindicated that Dapaah
helped hisclients claim over $21 million in false
charitable donations, which resulted in
approximately $6 million in non-refundable tax
credits

F
Marrineav (O
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He accomplished this by providing fictitious
or overstated charitable donations receipts
from several charities, including one of which
hewasthe president, CanAfrica I nternational
Foundation (“CIF")

CRA noted that individuals who have not filed
returnsfor previousyearsor have not
reported all of their income because of such
donation receipts can still voluntarily correct
their tax affairs

F
Marrineav (O

9.

CARTERS g

Federal Court of Appeal Decides Operating a
Hostel isNot Charitable

In a December 2008 decision, the Federal Court
of Appeal upheld the Minister of National
Revenue's (the“Minister”) decision to revoke the
charitable status of Hostelling I nter national
Canada —Ontario East Region

The organization had been registered asa
charity since 1973 for the purpose of promoting
education by providing affordable
accommodation to youth in order to encourage
them to have a greater knowledge and
appreciation of theworld

FASKEN
MARTINEAU (E)

CARTERS 10

The Court held that simply providing an
opportunity for peopleto educate themselves
by making available tourist accommodation is
not sufficient for the activity to be charitable

Although the or ganization argued that the
Minister should have annulled its charitable
status, instead of revoking it, the Court noted
that the power of the Minister to annul the
charitable status of an organization isa
discretionary one and it was open for the
Minister to proceed with arevocation in this
case

F
Marrineav (O
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10. CRA Reneges on Compliance Agreement

» Christ Apostolic Church of God Mission Intl. v.
The Queen — Federal Court of Appeal, (May 30,
2009):

» Church appealed the decision to revokeits
charitable status

e Church’sprinciple argument wasthat a
“compliance agreement” it signed during an
audit could not be unilaterally withdrawn by
the Minister

» Court rejected argument
* It wasopen tothe Minister to conclude that the
church’s non-compliance could not have been
remedied by promise made by the church in the
agreement .
| CARTERS z marrineaw (O
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11. CRA Concerns Regarding Record K eeping

e Triumphant Church of Christ Intl. v. The Queen —
Federal Court of Appeal, (May 20, 2009) Church
had its statusrevoked. Church appealed

e Church argued that the Minister failed to observe
requirements of natural justice and procedural
fairness

» Court rgected Church’sargument saying the
church had been made aware of the Minister’'s
concernsregarding record keeping and was giving
several opportunitiesto respond to these concerns

* It wasopen tothe Minister to conclude that the
Church had not complied with itslegal obligations
asaregistered charity and that itsregistration
should be revoked

| CARTERS ca = marTinEAU (O

12. Giftsof Marketable Securities—Enduring
Property?

e Inatechnical interpretation dated January 15,
2009, CRA considered whether the donation of
mar ketable securitiesto a charity may be
characterized as a gift of enduring property
and, if so, would the charity be prevented from
disposing of the marketable securitiesand
maintaining the substitute property as
enduring property

* CRA confirmed that gifts of marketable
securitieswill qualify asenduring property if
the donor provideswritten direction at thetime
of the donation that the securitiesareto be held
by the charity for ten yearsor longer FASKEN
CAP\IERS-GI 2 MARTINEAU G)
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13. Gift of Capital Property by Will

* Inatechnical interpretation dated February 4,
2009, regarding gifts of capital property by will,
CRA confirmed that proposed subsections
118.1(5.4) and (6) contained in Bill C-10 will
overridethe application of paragraph 70(5)(a) of
thel TA

* Assuch, wherea Canadian resident dies making
a beguest of a capital property by hiswill toa
registered charity and the FMV of the capital
property immediately beforetheindividual's
death exceedsits ACB, the legal representative
can designate an amount between the FMV and
ACB which will be deemed to betheindividual’s
disposition of property

CARTERS 2
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14. Directed Gift to Municipality

e Inatechnical interpretation dated March 16,
2009, CRA indicated that donations can be
receipted by a municipality in Canada on behalf
of an organization which operates under the
authority of the municipality (e.g., a committee
established by a municipal bylaw) provided the
municipality retains discretion asto how the
donated funds areto be spent

* However, if the municipality is merely collecting
funds from donor s on behalf of the non-profit
organization and the latter islegally or otherwise
entitled to the property so transferred, the
municipality isnot in receipt of a gift and cannot
issue a donation receipt

CARTERS =
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15. CRA Reiterates That Benefits Will Be
Deducted From the Eligible Gift Amount

* Inatechnical interpretation dated April 30, 2009
the CRA considered a situation where an
orchestratook peopleon atrip to another country

— Thepersonstaking part in thetrip all paid
fixed amountsthat wereintended to cover the
expenses of thetrip

— Purpose of thetrip wasto perform concerts
and to visit the country

— CRA said that the donor s obtained benefits
(thetrip) in consideration for the monetary
contribution (fixed fee)

CARTERS 3
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— Orchestra had an obligation to deduct the
value of thetrip from the monetary
contribution to determine the eligible amount
of the gift

* Inthiscase CRA was discussing the member ship
dues paid by personsfor the general operations
of the orchestra

« If thedonor receives no advantage then the
eligible amount of the gift will be the amount of
the contribution

* CRA also stated that if membersdid not gain
any kind of benefit by purchasing their
member ship then the full amount of the

member ship feewould be considered a gift
FASKEN
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C. NEW POLICIES, PUBLICATIONS AND
GUIDELINESFROM CRA

1. New Annual Information Return
e In February 2009, CRA released the new

Registered Charity Information Return
package, which includes the following Forms:

— T3010B (09), Registered Charity Information
Return

— T1235(09), Directorg/Trusteesand Like
Officials Worksheet

— T1236 (09), Qualified Donees
Wor ksheet/Amounts Provided to Other
Organizations

CARTERS = marTinEAU (O

* New T3010B isto be used when filing annual
information returnsfor fiscal periods ending on
or after January 1, 2009, only

» For fiscal periodsending on or before
December 31, 2008, registered charities must
continueto use Form T3010A (05), with
accompanying Forms T1235 and T1236

* Thenew T3010B isnow comprised of asimple
coreform with topic-related schedules

CARTERS = marTINEAL (O
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» Concernsabout new T3010B
— Confidential disclosureto CRA of non-
resident donors of donations over $10,000
— Public disclosur e of intermediary recipients
outside of Canada could put individualsin
jeopardy in certain high risk countries
* SeeCLB #158 “Commentary on the New
T3010B Annual Information Return” at
http://www.car ter s.ca/pub/bulletin/charity/2009/chylb158.pdf

CARTERS = marTINEAL (O

2. CRA Revocations/Annulments Regarding
Involving Tax Shelters

e Through itsvarious newsreleases, CRA hasbeen
sending a strong reminder toregistered charities
that it isreviewing all tax shelter-related donation
arrangements and that it plansto audit every
participating charity, promoter, and investor

« Thefollowing are some organizationsthat had
their registered statusrevoked duein part to their
participation in a donation tax shelter:

— Francis Jude Wilson — The Phoenix Community Works

Foundation Foundation
— Canadian Amateur Football — Choson Kallah Fund of Toronto
Association — Universal Aide Society
— ICAN — TheChildren’s Emergency
— TheBanyan Tree Foundation Foundation
— Millennium Charity Foundation E
CAP{ERSJH 2 MARTINEAD (O

3. CRA News Release on Enforcing L egal
Compliance of Taxpayers

e OnApril 3,2009, CRA anewsrelease“The
CRA takes action to enforce tax laws,” which
summarizesthe activitiesthat CRA conductsto
ensurethat taxpayers (both individuals and
cor porations) are complying with tax laws.
These measures areintended to address “tax
cheating” and correct honest mistakes

* Inrelation to donations, the newsrelease
indicatesthat CRA reassessed over 20,000
individuals who had participated in oneor
mor e of 20 unacceptable tax shelter gifting
arrangements

CARTERS » marTINEAL (O
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for Disbursement Quota Relief

e On April 6, 2009, the CRA released a Policy
Commentary to clarify the procedurefor
applicationsfor disbursement quota relief

e A charity may apply for relief from its
disbursement quota requirements. If granted,

tax year only

» Thefollowing aretherelevant considerations
mentioned in the policy commentary
applicable to applying for relief from
disbursement quota requirements:

theréelief would be applicable to the particular

FASKEN

CAP\IERS.E;I 31 MARTINEAU

4. CRA Releases Policy Commentary on Requests

©

from oneyear to offset shortfallsin its
disbur sement

— Theexcessmay be applied in theyear
beforetheyear of the shortfall and in the
five yearsimmediately following

— Thecharity must use all disbur sement
excesses from previous yearsbefore relief
will be granted

— Thecharity must be unable to meet the
disbursement quota due to unforeseen

control

FASKEN

CAP{ERSA—;I 32 MARTINEAU

— A charity may apply a disbursement excess

circumstancesthat are beyond the charity’s

©

— Thecharity must demonstratethat it is
incapable of making up any part of the

year

returns must befiled before any requests
are considered, and relief will not be
granted in advance or anticipation of a
shortfall

5. CRA Palicy on Fundraising by Registered
Charities

e Seepresentation by Laura West for

— Therefore, all of the charity’sinformation

disbursement shortfall in the following tax

explanations of the CRA new fundraising policy
FASKEN

CAP\IERS.E;I 33 MARTINEAU
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6. CRA News Release on Auditing Charitiesto
Enforce Compliance

e On April 14, 2009, CRA issued a newsrelease
entitled “ Protecting the money given to
charity,” which summarizesthe activities CRA
conductsto ensurethat charities are complying
with tax laws

e Last year, CRA audited 845 charities, of which
the charitable status of 38 charitieswere
revoked for seriousinfractions of the law,
while many otherswer e revoked because of
their failuretofilethe annual information
return

FASKEN

CAP\IERS.E;I 3 MARTINEAU G)

e Thenewsrelease explainsthat a charity’s
charitable status might be revoked if the audit
identifies serious instances of non-compliance,
which include:

— Having significant non-charitable activities

— Directing private benefitstowards directors
and/or related persons

— Issuing tax receiptsin excess of actual gifts
received or directing them to specific persons

— Failing to spend sufficient amounts on
charitable activities,

— Having gapsin or non-existent books and
records

— Not exercising control and/or direction over
the expenditure of funds

CARTERS = marTinEAU (O

7. Checklist on Avoiding Terrorist Abuse

e On April 16, 2009, CRA released the Checklist
on Avoiding Terrorist Abuseintended to help
registered charitiesfocus on areas that might
expose them to therisk of being abused by
terroristsor other criminals

» TheHouse of Commons Subcommittee on the
Review of the Anti-Terrorism Act recommended
that CRA consult with the charitable sector to
develop “madein Canada” best practice
guidelinesthat incor por ate general policies and
checkliststhat could be administered by
applicants and registered charitiesin carrying
out their due diligence assessments

FASKEN

CAP\IERS.E;I 36 MARTINEAU G)
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e Thechecklist iscomprised of a number of
questionsto ask and provide a number of links
to websites and international guidelinesfor
mor einformation

» Concernsabout the usefulness of the checklist:
— Not sufficient context for charities
— Potential undue sense of simplicity

— Continued delegation to foreign gover nments
& quasi-governmental bodies

— Excessive natur e of recommendations
e See ATCLA #17“CRA’sNew Anti-Terrorism

Checklist — A Step in the Right Direction” at
http://www.carters.ca/pub/alert/ATCLA/ATCL A17.pdf

FASKEN

CAP\IERS.E;I 37 MARTINEAU G)

8. CRA Releases Q& A on the Treatment of
Enduring Property and Disbursement Quota

e OnApril 22, 2009, the CRA released a Q& A to
answer questionsregarding a charity’s ability
to encroach on the capital of its endowment
fund in order to meet its disbursement quota

* TheQ&A providesclarification on a number
of issuesin thisregard, such asthe
circumstances under which a charity may
encroach on itsenduring property, how ten-
year giftsarerequired to betracked, and the
impact on the charity’s disbursement quota if
it encroaches on its enduring property

CARTERS * marTinEAU (O

9. CRA Releases Guidelinesfor Sportsand
Charitable Registration

* On April 30, 2009, CRA released thefinal form
of guidelineson sportsto clarify thewaysin
which organizations carrying out activitiesthat
include sport can potentially qualify for
charitableregistration

» Although the promotion of sport isnot
recognized ascharitable, thereare
circumstances in which sportsactivities can be
used to further a charitable purpose

» For an organization to beregistered, the sport
activities an organization pursues should:

FASKEN

CAP\IERS.E;I 39 MARTINEAU G)
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— Relateto and support itswholly charitable
purpose(s) and be a reasonable way to
achieve them, such as:

= Promotion of health
= Advancement of education
= Advancement of religion
= Rélieving conditions associated with
disabilities
— Beincidental in nature

* Whether or not a sportsactivity will be
acceptable will depend on the facts of each case
and the charitable purpose to be achieved

* SeeCLB #143“ Sportsand Charitable
Registration” at
http://www.carter s.ca/pub/bulletin/charity/2008/chylb143.pdf

CARTERS “ marTINEAL (O

10.CRA Proposed Guidance on the Protection of
Human Rightsand Charitable Registration

* On May 8, 2009, CRA released a draft
guidance, for consultation, regarding human
rightscharities

* CRA will accept commentsregarding the draft
guidance until July 31, 2009

» Theguidance will be used to determineif an
organization established to protect human
rights can beregistered asa charity

CARTERS a marTinEAU (O

» According to the guidance, “ protecting human
rights’ refersto activitiesthat seek to
encour age, support, and uphold human rights
that have been secured by law, internationally
or domestically, such asthe Canadian Charter of
Rightsand Freedoms, or U.N. Conventions. It
does not include advocating for the
establishment of new legal rights

* Theguidanceindicatesthat CRA recognizes
that the protection of human rights can further
all four heads of charity

CARTERS @ marTINEAL (O
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e Human rightscharities often work outside

ensurethat their purposesare not political in
natur e, which isnot charitable

human rightsinstruments

* Ontheother hand, an unacceptable purpose
would beto focus on one particular country,
and pressureitslegisiature or government to

» For example, an acceptable pur pose would be
to investigate and report violations of specified

sign an international human rights convention

FASKEN

CAP\IERS.E;I a3 MARTINEAU

existing legal and political structuresand must

©

11.Pending CRA Guidance on Advancement of

adide presentation by Terry deMarch of
CRA) on April 24, 2009

a) Definition of Religion

» Caselaw does, however, identify three key
attributes of religion:

— Faith in a*“higher unseen power”, such as

outside our bodies and lives

Religion asa Charitable Purpose (Taken from

FASKEN

CAP{ERSA—;I “ MARTINEAU

* No precise definition of religion in the case law

God, a Supreme Being or Entity, that exists

©

— Worship

— Comprehensive or particular system of
doctrines, observances and practices

b) Advancement of Religion

» Advancement involves promoting and

» Itinvolvesboth sustaining and increasing
religious belief

further areligious purpose

FASKEN

CAP\IERS.E;I 5 MARTINEAU

manifesting doctrines, observances, and practices

* Advancement isnot limited to faith and wor ship
but may be donein awide variety of waysthat

©
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* A religion must be advanced and as such the
key attributes of religion must to some degree
be manifest in the organization

« Advancing religion may be done through
separ ate organizations

« Advancing religion may focus on one or two
tenets of religion

* CRA hasconcerns about ulterior aims

» CRA also has concerns about charitiesthat
pursue non-religious collateral purposes

CARTERS w FASKEN (7

MARTINEAU

¢) Public Benefit
» Two components:
i. Identifiable benefit; and
ii. Benefit to the public or section of the public

» Advancement of religion isa presumed benefit
unless evidence rebuts the presumption

» Somereasonsfor the presumption
— Religion providesa moral framework for
living
— Builds social capital and cohesion

— Providesrites of passage, servicesto needy
and vulnerable

— Encourages service to others EASKEN
CAP{ERSA—;I a7 marmineas (O

« Exampleswhere benefit may berebutted

— Significant private benefit

— Evidencethat organization incited hatred or
violence against other groups

— Evidence of actual physical or mental harm
to adherents

» Celebration of areligiousritein public confers
sufficient public benefit

* Whereaccessisrestricted to members, indirect
benefit flows from adherents practicing their
religion in the wider world

CARTERS « FASKEN (7
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d) Private Benefit

» Private benefit isacceptable only if it arises
directly through pursuit of the charitable
purpose, isincidental to the pursuit of that
purpose, and isreasonablein the
circumstances

« Doesnot include benefits peoplereceive as
adherents (e.g. wor ship services, incidental
social activities)

* Questionable benefits: generous salaries,
luxuriousliving expenses, travel, self
promotion of leader

FASKEN

CAP\IERS.E;I 9 MARTINEAU

12.Pending CRA Guidance on Foreign Activities

» A proposed new CRA guidance on foreign
activitiesis expected to be posted on the CRA
websitein early June, 2009

and better organize CRA’s existing guidance

sour ces into one document

* However, it isnot expected that the guidance
will providefor any significant new
developments

* Itisexpected that the guidance will consolidate

position on foreign activitiesfrom various CRA

FASKEN
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13. CRA Summary Policy on Research
» Policy #CPS-029, dated April 30, 2009

* OQutlinesthe general requirementsfor the

* Providesa detailed discussion about the legal
and administrative requirements of charities
that conduct research or fund research

requirements are being met

activity of research to be considered charitable

» Explainshow CRA assesses whether or not the

FASKEN
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14. Registered Charities Newsletter No. 32
(Summer 2009)

» Givesadvicefor organizations applying for
registration

and answer s questions about the new Charity
Information Return Form T3010B(09)

» Also containsthe addressfor the Appeals

determination

FASKEN
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* Providesasummary of the application process

Branch for objectionsto Charity’s Directorate

©

15. ExpensesIncurred by Volunteers

25, 2009, deals with expensesincurred by
volunteerswhile doing work for a charity

* Allowsacharity toreimburse a volunteer for
expensesincurred by issuing an official

return for theexpense. CRA still encourages
an exchange of cheques.
FASKEN
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donation receipt in the amount of the expense

* Policy Commentary CPC-012, revised on April

e Thevolunteer must be willing to accept thisas

©

D. OTHER RECENT FEDERAL AND PROVINC
ISSUESAFFECTING CHARITIES

1. Corporate Update

» Reform of Not-for-Profit Corporations
Legislation in Ontario
— Inthe spring of 2007, the Ontario Ministry
of Government and Consumer Services
(“Ministry”) announced that it was
undertaking a project toreview and revise
the Ontario Corporations Act (the“OCA”)

— Currently, the OCA providesthe statutory
framework governing the creation,

cor porations, including charitable
cor porations

FASKEN
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IAL

governance, and dissolution of not-for-profit

©
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— Theprimary basisfor proposing reform to the
OCA wasthe concern that the OCA is
antiquated, cumber some, and unable to meet
reguirements of the modern not-for-profit
sector

— Theoriginal version of the OCA wasenacted in
1907 and has not been substantially revised
since 1953. During this50 year period where
there has been no substantial changeto
legislation, the not-for-profit sector itself has
experienced tremendous change

— TheMinistry’smain goal of reformisto
“create a new statute dedicated to non-pr ofit
corporationsthat is easily understood and that
respondsto therealities of the 21st century
nonprofit sector” [the“new Act”]

FASKEN
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— Draft legidation is expected later in 2009 or
early 2010

— See paper entitled “Reform of Not-for-Profit

Corporationsin Ontario” at
http://www.car ter s.ca/pub/ar ticle/char ity/2008/t sc0604.pdf

* Introduction of New Federal Legidation
Governing Non-Shar e Capital Corporations

— Bill C-4 (formerly Bill C-62), An Act respecting
not-for-profit corporations and certain other
corporations, has been passed by the House of
Commons and passed first reading in the
Senate as of May 5, 2009

CARTERS o marTinEAU (O

— Bill C-4isintended toreplace Parts |1 and
111 of the current Canada Corporations Act
(“CCA™), which govern federal non-share
capital corporations

— For details see CLB #139 “Bill C-62:
Changes Afoot for Federal Non-Pr ofit

Corporations’ at
http://www.car ter s.ca/pub/bulletin/charity/2008/chylb139

-pdf

— Thereisongoing debate concer ning whether
Bill C-4 may be providing too many rightsto
cor porate members

FASKEN
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. Telemarketing and the National Do Not Call

List

The CRTC launched Canada’s National Do-
Not-Call List (“National DNC List”) and the
new Telemarketing Rules on September 30,
2008

Registered charities are exempted from the
National DNC List, but they must still comply
with the Telemarketing Rules, which require
that they maintain their own do-not-call list

Registered charitiesmust also register with,
and provide information to the National DNC
List operator (Bell Canada), pay applicable
feesand maintain records on registration and

ayment
pay FASKEN
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Imagine Canada and The Association of
Fundraising Professionals made a petition to
the Governor in Council requesting it to
reguirethe CRTC tovary or rescind the
reguirement that all telemarketers (including
those that are exempt from the National DNCL
rules) to register with the National DNCL
operator and to pay afeetothe National DNCL
Investigator

However, thefederal cabinet hasdenied a
reguest to relieve Canadian registered charities
from requirementsto register and pay feesin
relation to Canada’s National DNCL

| CARTERS ca = marTinEAU (O

. Human Rights Regime Changein Ontario

The Ontario Human Rights Code Amendment
Act, 2006 (also referred to as Bill 107) cameinto
effect on June 30, 2008

Asaresult, the Human Rights Tribunal of
Ontario will now be processing human rights
complaintsinstead of the Ontario Human
Rights Commission

Other humansrightsregime changesinclude
the addition of an administrative branch,
removing restrictions on damage awar dsfor
mental anguish, and per mitting human rights
violations pleadingsin civil actions

See CL B #144 “Human Rights Regime Change
in Ontario: What Charities Should Know” at

http://www.carter s.ca/pub/bulletin/charity/2009/chylb144.pdf
FASKEN
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E. OTHER RECENT CASE LAW AFFECTING
CHARITIES

1. TheChristian Horizons Decision

e On April 28, 2008, the Ontario Human Rights
Tribunal found that Christian Horizons (“CH")
had violated Connie HeintZ'srights under the
Human Rights Code (Ontario)

— CH offered its services to the general public
and did not restrict its servicesto “co-
religionists’

— Compliance with the Lifestyle and Morality
Statement was not a reasonable or bona fide
qualification for employment

CARTERS @ marTINEAL (O

— CH alsoinfringed the complainant'srightsas
aresult of thework environment and how she
wastreated in light of her sexual orientation

* CH hasfiled its Notice of Appeal, and as such,
any comments on the lasting impact of the
decision may be subject to change, depending on
the outcome of that appeal

* CCCC and Egale have been granted intervenor
status

* SeeCLB #22“The Christian Horizons Decision:
A Case Comment” at
http://www.car ter s.ca/pub/bulletin/chur ch/2008/chchlb22.pdf

CARTERS & marTinEAU (O

2. Alaimov. Di Maio

» Decision of Ontario Superior Court dated
February 2, 2009 dealing with exposur e of
directorsto costsin litigation

* Theapplicantswereformer members of the
Board of Directorsof Hospice Vaughan

* Thecaseinvolved a dispute over the election of
anew Board of Directors

« Theapplicants wer e the outgoing directors and
the respondents were theincoming directors

CARTERS - marTINEAL (O
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* Thecourt appointment an arbitrator. The
applicants appealed a number of the arbitral
rulings and sought to the have the election
results set aside

* Theapplicantslost and werefound liable for
the costs of the court proceedings

e It did not matter that they wereactingin the
best interest of the charity. Purity of motivesis
not enough to overturn thelegal principle that
thelosing party must pay costs

» Caseseemstogoin adifferent direction than
earlier caselaw

CARTERS S marTINEAL (O

DISCLAIMER

This handout is provided as an infor mation service by Carters Professional
Corporation and Fasken Martineau DuMoulin LLP. It iscurrent only as
of the date of the handout and does not reflect subsequent changesin the
law. This handout isdistributed with the understanding that it does not
constitute legal advice or establish a solicitor/client relationship by way of
any infor mation contained herein. The contents areintended for general
information d under no circumstances can berelied upon

sion-making. ers ar e advised to consult with a qualified
d obtain awritten opinion concer ning the specifics of their
cular situation. \
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