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A. INTRODUCTION

» Thispresentation provides brief highlights of the
following topics affecting charities:

— Recent Changes, Rulings, and Tax Decisions
Under the Income Tax Act (“1TA”)

— New Policies, Publications, and Sanctions by
Canada Revenue Agency (“CRA”)

— Other Recent Federal and Provincial | ssues
Affecting Charities

— Other Recent Case Law Affecting Charities

B. RECENT CHANGES, RULINGS, AND TAX
DECISIONS UNDER THE INCOME TAX
ACT (“ITA")

1. Bill C-10 Proposed Amendmentsto the Income
Tax Act Affecting Charities

¢ Bill C-10 amended and consolidated earlier
proposed amendmentsreleased on December
20, 2002, December 5, 2003, February 27,
2004, July 18, 2005, November 18, 2006, and
October 29, 2007

e On September 7, 2008, Bill C-10 died on Order
Paper asa result of the dissolution of
Parliament
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2. 2008 Federal Budget

e TheFebruary 26, 2008 Federal Budget
proposes a number of measureswhich will
impact registered charities

e Bill C-50, an act to implement certain
provisions of the 2008 Budget, r eceived Royal
Assent on June 18, 2008, and includes some,
but not all of the 2008 Budget’s provisions
dealing with charities

Included in Bill C-50

» Provisionsto extend the capital gainstax
exemption to donations of unlisted securitiesthat
are exchanged for publicly traded securities
before being gifted to aregistered charity on or
after February 26, 2008, within 30 days of the
exchange

Not included in Bill C-50
* The 2008 Budget’s measur es to amend the excess

business holding rulesthat were enacted in
December 2007, by:

— Exempting certain unlisted sharesthat were
held on March 18, 2007 from the divestiture
reguirements, subject to certain exceptions

5

— New ruleswith respect to sharesheld on
Mar ch 18, 2007 by “non arm’s-length”
trusts

— Extending anti-avoidance provisionsto
address certain inappropriate uses of trusts

— Introducing concept of “substituted shares’

= “Substituted shares’ aresharesacquired
in a cor por ate reorganization in exchange
for other shares

= “Substituted shares’” will betreated the
same asthe sharesfor which they were
exchanged for purposes of applying the
exemption from the excess business
holding rules

6
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3. 2009 Federal Budget

e OnJanuary 27, 2009, Canada’sfederal
government released itsannual budget (“the
Budget”)

e Inthelead up tothe Budget, | magine Canada
submitted abrief (“the Brief”) to the Prime
Minister and the Finance Minister

e TheBrief put forward thefollowing three key
stimulative measuresto assist Canada’s
vulnerable populations and the charitable
and non-profit sector that supportsthem:

1) maintain direct funding through federal grants
and contributions agreements

2) earmark federal infrastructure funding for
community and social services, artsand culture]
sportsand recreation and green retrofit
initiatives

3) provide atime-limited enhanced tax credit
measureto stimulate giving

» Thesector has expressed disappointment that,
whilethe Budget providesfor variousgrants,
contributions, and ear mar ks that will benefit
charitiesand non-profits, it does not establish any
new tax incentivesthat might stimulate giving

8

4. CRA Rulingson Flow-through Shares

* CRA released a number of advance income tax
rulings approving the donation of flow-through
shares

— February 6, 2008 ruling (2007-0242361R3)
— May 14, 2008 ruling (2007-0232271R3)

— July 23, 2008 (2008-0281941R3 and 2008-
0269281R3)

* However, thereisneed for caution in valuing
flow-through sharesfor receipting purposes

9
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5. Supreme Court of Canada Decision on CRA’s
Accessto Donor Information

e TheSCC released itsjudgment on July 31, 2008
in Redeemer Foundation v. Canada (Minister of
National Revenue), upholding the Federal Court
of Appeal’sdecision

* Theappellant Foundation, aregistered charity,
oper ated a forgivableloan program that financed
the education of studentsat an affiliated college

* CRA wasconcerned that some donationsto the
program were not valid charitable donations
because the donors’ contributions were madeto
finance their children’seducation

10

* CRA requested donor information, which the
Foundation ultimately refused to provide

e The SCC held that CRA was not required to
obtain prior judicial authorization for the
reguested donor information, asthe Minister
was entitled to it under paragraph 230(2)(a)
and subsection 231(1) of the ITA, which set out
book and record keeping requirements for
inspection, audit, and examination purposes

* Aswell, theinformation wasrequested for a
legitimate pur pose, which wasto investigate the
validity of theloan program operated by the
Foundation

11

6. Taxpayer Jailed for Providing False Donation
Tax Receipts

* In December 2008, Ambrose Danso Dapaah was
sentenced to 51 monthsin jail after pleading
guilty of fraud related to providing false
donation tax receipts

* Asindicated in CRA’s newsrelease, Dapaah
helped hisclients claim over $21 million in false
charitable donations, which resulted in
approximately $6 million in non-refundable tax
credits

12
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» Heaccomplished this by providing fictitious
or overstated charitable donations receipts
from several charities, including one of which
hewasthe president, CanAfrica I nternational
Foundation (“CIF")

* CRA notesthat individuals who have not filed
returnsfor previousyearsor have not
reported all of their income because of such
donation receipts can still voluntarily correct
their tax affairs

13

7. Federal Court Decides Operating a Hostel is Not
Charitable

* In aDecember 2008 decision, the Federal Court
of Appeal upheld the Minister of National
Revenue's (the“Minister”) decision to revoke the
charitable status of Hostelling I nter national
Canada —Ontario East Region

* Theorganization had been registered asa
charity since 1973 for the purpose of promoting
education by providing affordable
accommodation to youth in order to encourage
them to have a greater knowledge and
appreciation of theworld

14

* Asaresult of a CRA audit of the organization,
the Minister issued a notice of intention to
revokethe charitable status of the organization
in 2006, which was confirmed by the Minister in
January 2008 after reviewing the organization’s
objection

* TheMinister took the position that operating a
hostel isan unrelated business activity, and as
such the organization failed to devote all of its
resour cesto charitable activities

e Inupholding the Minister’sdecision, the Court
rejected the hostel’s argument that facilitating
travel by providing low-cost accommodation isa
charitable activity that promotesthe
advancement of education

15
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e TheCourt held that simply providing an
opportunity for peopleto educate themselves
by making available tourist accommodation is
not sufficient for the activity to be charitable

« Although the organization argued that the
Minister should have annulled its charitable
status, instead of revoking it, the Court noted
that the power of the Minister to annul the
charitable status of an organization isa
discretionary one and it was open for the
Minister to proceed with arevocation in this
case

16

C. NEW POLICIES, PUBLICATIONS, AND
SANCTIONSBY CANADA REVENUE
AGENCY

1. CRA Publishes Proposed Guidelinesfor
Resear ch asa Charitable Activity

e OnJanuary 9, 2008, CRA published the draft
policy Consultation on Proposed Guidelines for
Research as a Charitable Activity

* CRA generally definesresearch, for charitable
purposes, as “ the systematic investigation into
and study of materials and sources on any non-
frivolous subject to discover or improve
knowledge”

17

» Tobeconsidered charitable, theresearch must
be disseminated and made freely available to
other swho might want accessto it, as opposed
to being used for private or commercial
purposes

e Themereaccumulation and production of
information on a given subject or about a
specific event, or the gathering of market
resear ch about consumers' needsand
preferences, will not, in and of itself, be
considered to be a charitable resear ch activity

18

www.carters.@ 6 www.charitylaw.@m




CAIQERS},‘& TerranceS. Carter, B.A,,LL.B.O

2. New CRA Guide on Charitable Work and
Ethnocultural Groups

e OnJanuary 29, 2008, CRA released a new
Guideto help ethnocultural organizations that
want to apply for charitable status

* The Guide also provides somedirection on the
“advancement of religion” head of charity

— The Guidereiteratesthat “it isacharitable
purpose for an organization to teach the
religioustenets, doctrines, practices, or
culture associated with a specific faith or
religion” but addsthat “thereligious beliefs
or practicesmust not be subver sive or
immoral”

19

— “[T]eaching ethics or moralsisnot enough
to qualify asa charity in the advancement-
of-religion category”

— “Therehasto be a spiritual element to the
teachings and thereligious activities have to
servethe public good”

* A group’ssocial eventsor cultural
celebrations, such as“ banquets, picnics, and
Canada Day celebrations’, are not considered
charitable purposes by CRA

20

3. CRA Proposed Policy on Fundraising by
Registered Charities

¢ On March 31, 2008, CRA released its proposed
policy in fundraising to provideregistered
charitieswith information pertaining? totheuse
of resourcesfor fundraising and the limits
imposed by law

¢ On June 26, 2008, CRA released a 30-page
background information document explaining
the proposed policy

¢ Theproposed policy providesaframework that
explains how to distinguish between
fundraising and other expenditures, and when
fundraising activities may precluderegistration
or may result in revocation of registration

¢ Consultation on the proposed policy was open
until August 31, 2008 for comments
21
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* CRA plansto sharetheresultsof the
consultation in its Fundraising Guidelines for
Canadian Charities, which it expectsto publish
by the end of March 2009

e CRAisnot currently planning a pressrelease or
other communications around therelease of the
Guideinesbut, rather, expectstojust post the

uidelines on itswebsite within the above time
rame

» For moredetails on thistopic, reference should
bemadeto Terrance S. Carter’s 2009 Ottawa
Region Charity Law Seminar presentation
entitled, “ The Impact of the New CRA Proposed
Fundraising Policy for Charities’ at
http://www.car ter s.ca/pub/seminar /chr chlaw/ott/09/tscO
211b.pdf and Charity Law Bulletin #142
attached

22

4, New Checklistsand Formsfor Charities

On March 26, 2008, CRA released a number
of new checklists:

— Basic Guidelines Checklist

— Activities Checklist

— Books and Recor ds Checklist

— Receipting Checklist

— Spending Requirement Checklist
— Receipting Checklist

— T3010 Checklist

— Legal Status Checklist

— Change Checklist

¢ On December 12, 2008, CRA alsoreleased its
GST/HST Checklist

23

» In December 2008, CRA released arevised
Form T2050, application for charitable status
along with arevised guide T4063 on how to
complete Form T2050

— Therevisionsto Form T2050 areintended
toimproveitsgeneral ease of use

— Similarly, revisionsto Guide T4063 put
need to know information about the
advantages, requirements, and obligations
of registered charitiesfront and centre, all
in order to facilitate the process of applying
for charitableregistration under the ITA

24
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e In February 2009, CRA released the new
Registered Charity Information Return
package, which includesthe following Forms:

— T3010B (09), Registered Charity
Information Return

— T1235(09), Directorg/Trusteesand Like
Officials Wor ksheet

— T1236 (09), Qualified Donees
Worksheet/Amounts Provided to Other
Organizations

* New T3010B isto be used when filing annual
information returnsfor fiscal periodsending on
or after January 1, 2009, only

25

» For fiscal periodsending on or before
December 31, 2008, registered charities must
continue to use Form T3010A (05), with
accompanying Forms T1235 and T 1236

* Thenew T3010B is now comprised of a simple
coreform with topic-related schedules

* Concernsabout new T3010B
— Disclosur e of non-resident donors of
donations over $10,000
— Public disclosure of intermediaries outside
of Canada
— See attached Charity Law Bulletin #158 for
mor e details

26

5. CRA Policy Statement on Promotion of
Volunteerism

* On May 1, 2008, CRA released a policy
statement and summary policy in relation to
organizations established to promote
volunteerism in the community-at-large through
broad-based activities

* Toberegistered under thispolicy, the applicant
hasto satisfy the following criteria:

— Itsformal purposes must clearly statethat it
is promoting volunteerism generally for the
benefit of the community-at-large

— It must accomplish its purpose through
broad-based activities, which may or may not
be set out in the objects, but must not be
limited merely to fundraising

27
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— Theapplicant hasto clearly promote
volunteerism to the community-at-large as
opposed to supporting only one
organization or one particular type of
organization that reflectsa singleinterest,
unlessthe beneficiaries areregistered
charitiesor otherwise qualified donees

— Theapplicant can provide servicesonly to
qualified donees and non-pr ofit
organizations

— If the applicant funds any organizations,
they must beregistered charitiesand other
qualified donees

28

6. CRA Palicy Statement on Umbrellaand Title
Holding Organizations

« On May 6, 2008, CRA released itsfinal form of
policy statement and summary policy in relation
to umbrella organizations and title holding
organizations

* Umbrellaorganizations are described as
organizationsthat support the charitable sector
by promoting the efficiency and/or effectiveness
of registered charities, or that advance a
charitable purpose by working with and through
member groups

« Titleholding organizations can also be charitable
if they areholding property for aregistered
charity or other qualified donee

29

7. CRA Releases a Consultation Paper for
Proposed Guidelinesfor Sport and Charitable
Registration

« On May 9, 2008, CRA released a consultation
draft policy intended to clarify thewaysin
which organizations carrying out activities that
include sport can potentially qualify for
charitableregistration

» Although the promotion of sport isnot
recognized ascharitable, thereare
circumstances in which sports activities can be
used to further a charitable purpose

30

www.carters.@ 10 www.charitylaw.@m




CAIQERS},‘& TerranceS. Carter, B.A,,LL.B.O

« For an organization to beregistered, the sport
activities an organization pursues should:

— Relateto and support itswholly charitable
pur pose(s) and be a reasonable way to
achievethem, such as:

= Promotion of health

= Advancement of education

= Advancement of religion

= Relieving conditions associated with
disabilities

— Beincidental in nature

* Whether or not a sports activity will be
acceptable will depend on the facts of each case
and the charitable purpose the activity is
intended to further

31

8. CRA Releases Model Objects

* On May 21, 2008, CRA released a non-
exhaustivelist of model objectsthat would be
acceptableto CRA in order to assist
organizationsthat wish to apply for charitable
statusor registered charitiesthat want to
amend one or more of their purposes

* CRA indicatesthat it will likely only need to
consider whether:

— Theorganization will deliver a public benefit

— Theproposed activities are charitable, will
be carried out in a manner allowed by the
Act, and will further one of itscharitable
objects

— Theorganization is appropriately set up

32

9. CRA Revises Paolicy Regarding Valuation of
Giftsof Life Insurance

e CRA’sInterpretation Bulletin, I T-244R3 —
Gifts by Individuals of Life Insurance Policies as
Charitable Donation, sets out CRA’s previous
policy and interpretation of the ITA asit
relatesto giftsby an individual of alife
insurance policy to aregistered charity or
other qualified donee

e Paragraph 3 of IT-244R3 providesthat the
amount of the gift isequal to the value of the
policy (the cash surrender value of the policy
less any outstanding policy loans) and any
accumulated dividendsand interest

33
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* However, CRA Technical Interpretation (#2008-
026709) issued on February 25, 2008 indicates
that the following factor s should now be
considered when deter mining the fair market
value of a gift of lifeinsurance:

— Thehealth and life expectancy of theinsured

— Any conversion privileges
— Thereplacement value

— Any other important policy terms

e Itisimportant that this new position be taken
into account in the context of paragraph 3 of I T-
244R3 when determining the eligible amount of
agift

34

10.Important CRA Policies Expected by March
31, 2009

* CRA expectsthat by March 31, 2009:

— Thefirst draft of the CRA policy on
Advancement of Religion isto be published

— Aswell, the draft policy on Foreign
Activitiesand a draft policy on Human
Rights Charities are to be made public

* Thesepolicieswill be of significant importance
to charities acr oss Canada, and as such will

need to be carefully scrutinized oncethey are
released

35

11.CRA Revocations/Annulments Regar ding
Involving Tax Shelters

* Through itsvarious newsreleases, CRA hasbeen
sending a strong reminder toregistered charities
that it Isreviewing all tax shelter-related donation
arrangementsand that it plansto audit every
participating charity, promoter, and investor

« Thefollowing are some organizationsthat had
their registered statusrevoked duein part to their
participation in a donation tax shelter:

— Francis Jude Wilson Foundation,

— Canadian Amateur Football Association,
— ICAN,

— TheBanyan Tree Foundation,

— Millenium Charity Foundation, and

— The Pheonix Community Works Foundation
36
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12.Application of New Intermediate Sanctions by
CRA Leading to Notice of Suspension

e On March 12, 2008, CRA suspended the tax
receipting privileges of the Adath Israel Poale
Zedek Anshei Ozeroff synagogue (“ Adath
Israel”) in Montreal for oneyear and imposed a
monetary penalty of $499,055

* Thesuspension aroseasaresult of CRA’s
allegationsthat Adath Israel issued improper
tax receiptsin relation to the sale of cemetery
plotsand child nursery expenses

» Adath Israel offered $10,000 plotstoits
congregantsfor $3,750, provided that they pay
an annual member ship fee

37

» Thefeesweretreated like donations and
membersreceived receiptsfor tax purposes

* CRA stated that the privileges conveyed by
member ship, namely purchasing plotsin the
synagogue cemetery, clearly constituted a
benefit

» Adath Israel also issued tax receiptsto parents
for feesthey paid to havetheir children attend
a synagogue-run nursery

e Thereisnoindication from CRA with respect

to whether or not it will immediately seek
revocation of Adath Isradl’scharitable status

38

D. OTHER RECENT FEDERAL AND PROVINCIAL
ISSUESAFFECTING CHARITIES

1. First ChargeLaid Under Canada’s Anti-
Terrorism Financing Regime

e On March 14, 2008, thefirst formal chargesunder
Canada'’s sweeping anti-terrorism financing
regimewerelaid against Prapaharan (Prapa)
Thambithurai

¢ Theaccused was charged with committing an
offence under s. 83.03(b) of the Criminal Code
which makesit an offence to provide, or make
available property or servicesfor terrorist
purposes

» Itisalleged that the accused solicited donations
for a humanitarian organization that the police
claim isthe Canadian front organization for a
“listed entity”, i.e. the Tamil Tigers

39
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2. First Canadian Non-Profit Organization
Placed on Terrorist List

¢ On June 16, 2008, the World Tamil M ovement
“WTM” was added to the“List of Entities’
under s.85.05 of the Criminal Code

e TheWTM (an Ontario non-profit association)
isthefirst Canadian non-profit organization
to be added to the over 40 entitieslisted under
s.85.05 which have been deemed to have
associated with or facilitated a “terrorist
activity”

* Nonoticewasgiven to WTM prior to their
designation as a listed entity and the appeal
processisvery limited

40

3. Telemarketing and the National Do Not Call
List

¢ TheCRTC launched Canada’s National Do-
Not-Call List (“National DNC List”) and the
new Telemarketing Rules on September 30,
2008

* Registered charities are exempted from the
National DNC List, but they must still comply
with the Telemarketing Rules, which require
that they maintain their own do-not-call list

* Registered charities must also register with,
and provide information to the National DNC
List operator (Bell Canada), pay applicable
feesand maintain recordson registration and
payment

41

* Imagine Canada and The Association of
Fundraising Professionals made a petition to
the Governor in Council requesting it to
requirethe CRTC tovary or rescind the
requirement that all telemarketers (including
those that are exempt from the National DNCL
rules) to register with the National DNCL
operator and to pay afeetothe National DNCL
Investigator

* However, thefederal cabinet hasdenied a
reguest to relieve Canadian registered charities
from requirementsto register and pay feesin
relation to Canada’s National DNCL

42
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4. Reform of Not-for-Profit Corporations
Legiglation in Ontario

e Inthespring of 2007, the Ontario Ministry of
Government and Consumer Services (“Ministry”)
announced that it was undertaking a project to
review and revise the Ontario Corporations Act
(the*OCA")

e Currently, the OCA providesthe statutory
framework gover ning the creation, gover nance,
and dissolution of not-for-profit cor porations,
including charitable cor porations

e Theprimary basisfor proposing reform to the
OCA wasthe concern that the OCA isantiquated,
cumber some, and unable to meet requirements of
the modern not-for-profit sector

43

e Theoriginal version of the OCA wasenacted in
1907 and has not been substantially revised
since 1953. During this50 year period where
there has been no substantial changeto
legislation, the not-for-profit sector itself has
experienced tremendous change

e TheMinistry’smain goal of reformisto
“create a new statute dedicated to non-profit
corporationsthat iseasily understood and that
respondsto therealities of the 21st century
nonprofit sector” [the“new Act”]

« Draft legidation is expected later in 2010

44

5. Introduction of New Federal L egidation
Governing Non-Shar e Capital Corporations

« Bill C-4, An Act respecting not-for-profit
corporations and certain other corporations,
received second reading in the House of
Commons of Canada on February 12, 2009 and
iscurrently being reviewed by the Industry,
Science, and Technology Committee

e Bill C-4isintended toreplace Parts |l and |11
of the current Canada Corporations Act
(“CCA"), which i govern federal non-share
capital corporations

45
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6. Lobbyists Registration Legislation

* TheFederal Accountability Act (enacted in
December 2006) both amended and renamed
the Federal Lobbyist Registration Act and on
July 2, 2008, the Lobbying Act and its
accompanying regulations cameinto force,
bringing some new accountability and
transparency rulesfor lobbyists

» Ontario also has a Lobbyists Registration Act,
which has been in effect since 1998

* Some charities and non-profit organizations
are either unawar e of the existence of lobbyist
registration legislation or are uncertain of its
application to them

46

7. Human Rights Regime Changein Ontario

* The Ontario Human Rights Code Amendment
Act, 2006 (also referred to as Bill 107) came into
effect on June 30, 2008

* Asaresult, the Human Rights Tribunal of
Ontario will now be processing human rights
complaintsinstead of the Ontario Human
Rights Commission

e Other humansrightsregime changesinclude
the addition of an administrative branch,
removing restrictions on damage awar dsfor
mental anguish, and permitting human rights

violations pleadingsin civil actions
47

E. OTHER RECENT CASE LAW AFFECTING
CHARITIES

1. TheChristian Horizons Decision

e On April 28, 2008, the Ontario Human Rights
Tribunal found that Christian Horizons (“CH")
had violated Connie Heintz'srights under the
Human Rights Code (Ontario)

— CH offered its services to the general public
and did not restrict its servicesto “co-
religionists’

— Compliance with the Lifestyle and Morality
Statement was not a reasonable or bona fide
qualification for employment

48
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— CH also infringed the complainant'srights
asaresult of thework environment and
how shewastreated in light of her sexual
orientation

* CH hasfiled its Notice of Appeal, and as such,
any comments on the lasting impact of the
decision may be subject to change, depending
on the outcome of that appeal

2. Badesha Decision—M otorcycle Helmets and
Religion

*« On March 6, 2008, the Ontario Court of
Justicereleased itsdecision in R. v. Badesha

(“Badesha”), which discussesreligious
freedom

49

* In Ontario, section 104(1) of the Highway
Traffic Act requiresindividualsto wear an
approved helmet while operating a motorcycle

e Mr. Baljinder Badeshaisa member of the Sikh
faith and believesthat because of hisfaith, he
must wear a turban when in public and that he
cannot wear anything over theturban

e When Mr. Badesha was charged with
contravening the motor cycle helmet law, he
challenged the validity of thelaw on the basis
that it violated hisfreedom of religion and right
to equality, and thereforedid not comply with
the Canadian Charter of Rights and Freedoms
and the Human Rights Code (Ontario)

50

» Badeshaissignificant asit indicates that
religiousfreedom remains subject to
limitations, particularly when matters of health
and safety areinvolved

* Asin many legal disputes, Badesha reguired the
court to balance competing interests of the state
and theindividual

* Inthiscase, the court decided that the
government’sinterest in protecting individuals
by requiring motorcycle helmetson Ontario's
roads was a reasonably necessary limitation to
an individual’s freedom to not wear a helmet
dueto religious convictions

51
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3. First Conviction Under C-45 Criminal Code
Amendments

* Bill C-45 createsa Criminal Code duty for
organizations and their representativesto take
every reasonable precaution in order to protect
their workers, aswell asthe general public

e InR.c. Transpavéinc., 2008 QCCQ 1598,
Transpavéinc. pled guilty to criminal negligence
causing death after a 2005 workplace fatality

« Although only the cor poration was charged, all
employersand boards of directorscan beliable
under the Criminal Code for failing to adhereto
industry and regulatory standardsfor health and
safety in the workplace, including volunteer
workplaces operated by charities

52
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