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A. RECEIPTING
1. Split-Receipting

» Proposed draft amendmentsto the Income
Tax Act create a new concept of “gift” for tax
pur poses which permitsa donor to receive
benefit, provided that the value of the
property donated exceeds the benefit received
by the donor

« Concept iscommonly referred to as* split-
receipting”
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SUMMARY OF PROPOSED AMENDMENTS

A gift will permit some consideration to be
received by the donor

» New split receipting ruleswill apply

» New broader definition of “advantage” may
reduce the amount of a charitable receipt

* Charitable donation receipts must now reflect
the following formula:

Eligible Amount = Fair Market — Advantage

of Gift Value of the Received by
Property Donor
Donated

* Must bevoluntary transfer of property with a
clearly ascertainable value

» Donativeintent required

— Must have a clear donativeintent by the
donor to benefit the charity

— Donativeintent will generally be presumed
if thefair market value of the advantage
does not exceed 80% of the value of the gift

www.carters.@ www.charitylaw.@
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» Broad definition of “advantage” - includes:

— Thetotal value of all property, services,
compensation, use or other benefits

— Towhich thedonor, or a person not dealing
at armslength with the donor

— Hasreceived or obtained or isentitled to
receive (either immediately or in the future)

— Aspartial consideration of or in gratitude of
the gift or that isin any other way related to
the gift

— Theadvantage can be provided to the
donor or to a person or partnership not
dealing at arm’slength with the donor

— It isnot necessary that the advantage be
received from the charity that received the
gift, i.e. the advantage could be provided by
third parties unbeknownst to the charity,
which fact will necessitate that charities
makeinquiries of donorsto determineif
they havereceived a related benefit from
anyone

— CRA’sadministrative exemption applies
wherethereisatoken advantage of the
lesser of 10% of the value of the gift and
$75 (de minimis threshold)

8

— Example- A charity receives a gift of land
from a donor who has received sometype of
benefit from a developer who owns property
adjacent to the donated property in
exchangefor making the gift

— Naming rightsarenot advantagesif thereis
no prospective economic benefit associated
with the naming rights

www.carters.@ www.charitylaw.@
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2. Receipts

* CRA hasreleased new Guidelinesregarding
theimposition of new intermediate sanctions:
(http://www.cra-arc.gc.ca/tax/charities/policy/newsanctions-e.html)

* New intermediate sanction for issuing
incompletereceipts could lead to a penalty of
of 5% of eligibleamount stated on receipt
(10% for subsequent infraction)

* New intermediate sanction for issuing
receiptsin if thereisno gift or if receipt
containsfalseinformation. CRA has
indicated it would likely proceed directly to
revocation of charitable status

10

Incomplete Receipts

* Income Tax Regulation 3501 requires:
— Name, Registration # and address of charity
— Serial # of receipt
— Date and place of issue
— Date of receipt of cash gift
— Date of receipt and description of in-kind gift
— Value of property received
— Amount of advantage received by donor
— CRA name and website URL

* See CRA Websitefor most recent requirements

11

Avoiding False Receipts

» Valuation issues: whoseisit and can it be
relied on —charity should obtain itsown
independent valuation

» Know your donors: Neither valuator nor
charity should turn a blind eyeto factsor
circumstances which may giveriseto
concerns

12
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B. DISBURSEMENT QUOTA RULES
* What isDQ?

— A prescribed amount that registered
charitiesmust disburse each year in order
to maintain their charitableregistration

+ Purpose

— Toensurecharities use charitable fundson
charitable activities

— Todiscourage charitiesfrom spending
excessive amountson fundraising and
from accumulating funds

13

« 80% DQ Rule:

— Land trustsarerequired to expend 80% of
the previous yearsreceipted donationsin
thefollowing year unlessthe donation isa
transfer of “enduring property”

+ 3.5% DQ Rule
— Land trustsarerequired to expend 3.5%
of their property not used in carrying out
their charitable activities, eg. investment
assets, each year

14

EXTENSION OF 3.5% DQ TO CHARITABLE
ORGANIZATIONS

* Only public and private foundations had been
subject tothe 4.5% DQ

» Thereduced 3.5% DQ will now apply to
charitable organizations as well

» For charitable organizationsregistered before
Mar ch 23, 2004, the 3.5% DQ will apply to their
taxation yearsthat begin after 2008

15
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DE MINIMISTHRESHOLD ON THE
APPLICATION OF THE 3.5% DQ

+ 3.5% DQ only appliestoregistered charitiesif
they hold investment assets greater than $25,000

» Toproviderelief to small charities, although it
isconsidered generally too low for an effective
threshold

16

« “Enduring property” includes 4 types of giftsor
transfersthat avoid the 80% DQ

— Giftsby way of bequest or inheritance,
including RRSFs, RRIFsand lifeinsurance

— Inter-charity giftsreceived by anarm’s
length charitable or ganization to be expended
in thenext 5yearsor lesson its charitable
activities

— Ten-year gifts

— Inter-charity transfer of ten-year giftsand
giftsby way of bequest or inheritance

17

1. Giftsby way of bequest or inheritance
* Includesbequests or inheritances from a donor

* Wherean individual hasdesignated a charity as
adirect beneficiary of an RRSP, RRIF or life
insurance policy

» Thiswill mean that direct designation of RRSP,
RRIF and lifeinsurance proceeds will be subject
only tothe 3.5% disbursement quota whilethey
are held as capital and then subject to the 80%
disbursement quotain theyear in which they
are disbursed

18

www.carters.@ www.charitylaw.@




l CAIQERSW(B Karen J. Cooper, LL.B., LL.L., TEP.©

2. Inter-charity giftsreceived by a charitable
organization to be expended in the next 5
yearsor lessin itscharitable activities

» Gift received by a charitable organization
from another registered charity

* Morethan 50% of the directorsof the donor
charity deal at arm’slength with each director
of the donee charitable organization

19

3. Ten-year gifts

+ A gift from adonor to aregistered charity
subject toatrust or adirection that the gift isto
be held for at least ten years, i.e. endowment

+ A ten year gift now permitstheoriginal
recipient charity or atransferee charity to
expend therealized capital gainsfrom theten
year gift beforethe end of 10 yearsasdescribed
below

20

4. Inter-charity transfer of ten-year giftsand
giftsby way of bequest or inheritance

» Giftsby way of bequest or inheritance and
ten-year gifts (but not 5-year gifts) from either
an original recipient charity or another
transferee charity

* Provided that if the gift isaten-year gift, the
gift is subject to the same terms and conditions
under thetrust or direction

21
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C. ENDOWMENTSAND STEWARDSHIP
FUNDS

WHAT ISAN ENDOWMENT?

* Initssimplest form, an endowment isa
restricted long term gift to a charity that isto
beinvested and used for the charity’s purpose

22

» Someendowmentsaredirected to be held in
perpetuity, while others are directed to be
held for afixed number of years

* Anendowment iseither directed to be used
for a particular purpose, such asa
maintenance of a particular property, or
otherwisefor the general charitable purposes
of theland trust

23

« Endowments, can be subject to aright of
encroachment on capital if the donor has built
that right into the endowment agreement

* An endowment can be created by:

— Aninter-virosten year gift under the ITA;
or

— A testamentary gift in theform of a bequest

» Both ten year giftsand testamentary giftsare
types of enduring property under thel TA to
which the 80% DQ does not apply

24
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« Atenyear gift under thel TA isagift
established in writing by a donor pursuant to a
trust or direction whereby the capital and any
property substitute therefore must be held for a
period of at least 10 years

» If an endowment isnot aten year gift, then 80%
of the endowment would need to be added to the
DQ of the charity in the following taxation year
after the gift ismade

* However, an endowment, whether asaten year
gift or asatestamentary gift, remains subject to
a separate 3.5% DQ under the I TA that applies
to investment assets

25

* An endowment functions as a charitable trust
for arestricted purpose, i.e., arequirement to
hold moniesor property for a specific period of
time (or in perpetuity), aswell as possibly being
held for a specific application (maintenance of a
particular property)

* Thecharity hasno authority to vary theterms
of acharitabletrust unless:
— Thedocument creating the endowment
permitsthe charity to modify the terms of
the charitabletrust; or

26

— Thecharity appliesfor avariation of the
trust from the court, possibly using section
13.1 of the Charities Accounting Act for a
simplified procedure

» Variation of termsof acharitabletrust other
than asindicated above may expose the
directorsto allegations of a breach of trust

27
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WHAT OPTIONS ARE AVAILABLE?

A. Avoid the Restrictions of a Ten Year Gift
» Check to seeif the 10 year timerestriction of a
ten year gift hasexpired
— Each ten year gift must be separately
tracked
— Read theterms of the endowment agreement
to see when the 10 year timerestriction
expires
— If the10years (or whatever timerestriction
imposed by the donor) has expired, then the
capital of the 10 year gift can be expended

28

» Seeif the endowment agreement consists of
other types of enduring property

— Other typesof enduring property that do not
have aten year restriction but still avoid the
80% DQ include:
= Beguests
= [|nsurance
* RRSPs
* RRIFs

— If theendowment isenduring property but is
not aten year gift, then it isnot subject toa
ten year minimum hold period and can be
expended

29

» Carry any DQ surplusforward or back in the
event of a current year DQ shortfall

— A DQ surpluscan becarried forward 5 years
or back 1 year

— If thereisacurrent DQ shortfall, then if
thereisa DQ surplusaccumulated from the
previous5 year, usethe earlier DQ surplusto
offset DQ shortfall in the current year

— Alternatively, if it isanticipated that there
will bea DQ surplusin thefollowing year,
the anticipated DQ surplus next year can be
brought back to offset the current year DQ
surplus

30
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If thereisstill a DQ deficit after the charity has

exhausted the above options, the charity may

seek relief from DQ requirementsin the current

year under sub-section 149.1(5) of theI TA

— A charity can only seek relief at the end of the
present taxation year after the current year
T3010 has been filed

— Theréelief isonly granted if the current year
DQ shortfall istheresult of circumstances
beyond the charity’s control

— See CRA Policy Commentary CPC-029 for
mor e detail at

http://www.cra-ar c.gc.ca/tx/chrts/pley/cpc/cpc-029-eng.html

31
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. Encroachment on Ten Year Giftsto Meet 3.5%

DQ

If the endowment agreement so providesin
writing, the charity can encroach on the capital
of aten year gift in order to meet the 3.5% DQ
of acharity even if it hasa DQ surplus

The charity will need to add 80% of the
encroachment on capital onto the 80% DQ of
the charity, meaning that the charity will
generally end up with alarger DQ deficit

32

However, the charity can avoid an 80% DQ
inclusion when encroaching on capital,
provided that the charity hastracked and
applied its*“ capital gains pool” and such
encroachment on capital does not exceed the
3.5% DQ of the charity for that taxation year
The capital gains pool isa notional account
used to track realized capital gainsfrom all
forms of enduring property, not just ten year
gifts

33
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» Itisthereforeadvisablefor acharity to keep
track of its capital gains pool account

» If the endowment agreement permitsa charity
to encroach upon aten year gift beyond the
3.5% DQ, then the gift in question might not
qualify asaten year gift, which would mean
that 80% of thetotal gift might need to be
added onto the 80% DQ of the charity in the
first place

34

D. CRA GUIDANCE ON FUNDRAISING BY
REGISTERED CHARITIES

Introduction

» Final form of policy released June 11, 2009

* Thepolicy was developed in responseto a
growing demand for the media and the general
public for more accountability from charities
on their fundraising tricks

a

R=

35

* Thepolicy providesinformation on the current
treatment of fundraising under the ITA and
under common law provides guidance on:

— Distinguishing between fundraising and
other expenditures

— Allocating expendituresfor the purpose of
reporting them on the T3010

— Dealing with activities that have more than
one purpose

— Understanding how CRA assesseswhat is
acceptable fundraising activity, what may
precluderegistration or what may result in a

sanction, penalty or revocation
36
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* CRA hasadvised that the policy, once released,
does not represent a new policy position of
CRA but simply a confirmation of their
existing policy

* Assuch, the policy will haveimpact on current
audits, not just future audits

* Thepolicy isintended to provide general
guidelines only

37

* Thepolicy appliesto all registered charities

+ Appliesto both receipted and non receipted
fundraising

« Charitiesmust still meet other obligations,
such as disbursement quota

* Thepolicy isbased on principles established
by caselaw that fundraising must be a means-
to-an-end, rather than an end-in-itself

38

b

* All registered charitiesarerequired by law to
have exclusively charitable pur poses

* ThelTA does not definewhat ischaritable

* Courtshavedetermined that fundraising is not
charitable in-and-of-itself

» Therefore, direct fundraising costs generally
cannot bereported as charitable expenditures

~

Fundraising and Charitable Purposes

» Fundraising activities which are appended to
activitiesprimarily directed at achieving a
charitable purpose can be allocated between
charitable and fundraising for purposes of

reporting

39
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¢) What is Fundraising

Asageneral rule, fundraising isany activity that:

— Includes a solicitation of support for cash or in-
kind donations (solicitations of support include
sales of goods or servicesto raise funds)

— Ispart of theresearch and planning for future
solicitations of support; or

— Isrelated to solicitation of support (effortsto
raisethe profile of a charity, donor
stewardship, donor recognition, etc.)

Fundraising includes activities carried out by the
registered charity, or someone acting on its behalf

40
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d

~

Prohibited Conduct

Two prohibited fundraising activities not dealt
with in thispolicy

— Tofundraiseasan unrelated business

— Tofundraise, or otherwise makeitsresources
available, to support terrorism

Thefollowing prohibited conduct related to
fundraising activitiesarethe principal grounds
for revocation of aregistered charity’s status,
imposition of sanctions or other compliance
actions, or for denial of charitableregistration

41

i. Conduct that isillegal or contrary to public
policy

ii. Conduct that isamain, or independent
purpose of the charity

iii. Conduct that resultsin morethan an
incidental or proportionate private benefit
toindividualsor corporations

iv. Conduct that is deceptive

42
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€) Allocation of Fundraising Expenses

* Ingeneral, charitiesaretoreport on their
T3010A return (aswell asthe new T3010B for
year ends after January 1, 2009) asfundraising
expendituresall costsrelated to any activity that
includes a solicitation of support or is
undertaken as part of the planning and
preparation for future solicitations of support,
unlessit can be demonstrated that the activity
would have been undertaken without the
solicitation of support

» Doesnot include asking for funding from
governments

43

» A fundraising activity can be

— A singleaction (e.g. an advertisement
published in a newspaper) or a series of
related actions (e.g. a capital campaign)

— An external activity (e.g. telemarketing,
direct mail, putting on events, distributing
information through the media or a
charity’sown publications)

— Aninternal activity, such ashiring
fundraisers, and fundraising activities
carried out by staff or volunteers

44

» A “solicitation of support” isany statement or
representation madefor the purpose of seeking a
voluntary donation, regar dless of whether or not a
donation receipt isissued —includes:

— Costs associated with acknowledgement or
thanking donors, unless the value and cost of
therecognition isnominal and its purposeis
merely to acknowledge the gift

— Costsassociated with stewardship initiatives -
i.e. when a charity investsresourcesin
relationships with past donorsin the
expectation or hope that they will make
additional gifts- e.g. wherea donor receives
accessto information, services, or privileges
not generally available to the public

45
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— Research and planning for future
solicitations of support

— Goods and servicesto prompt or reward a
donation

— Saleof goods and services other than to
servethe charity’s beneficiariesand isnot
fulfilling its objects

— A membership program for peopletojoin
asamember upon making a donation, or
wherethereisextensive use of donation
incentives or premiumsto promotejoining
asamember

46
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* Inorder todemonstrate that an activity would
have been undertaken without the solicitation
of support, a charity must demonstrate that it
meetseither Test A (the“ Substantially All
Test”) or Test B (the“Four Part Test”)

* Test A: Substantially All Test —where
substantially all of the resour ces are devoted to
the activity to advance an objective other than
fundraising

47

+ Test A (Substantially All Test)

— “Substantially all” is considered 90% or
more

— “Resources’ includesthetotal of a
charity’sfinancial assets and everything
the charity can useto further its purposes
(e.g. its staff, volunteers, directors,
premises, and equipment)

— Amount of resour ces devoted to an activity
isdetermined by the content, prominence
given to the material, and costs associated
with carrying out the activity

48
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e Test B: Four Part Test —wheretheanswersto
all of thefollowing questionsis*“no”

i. Wasthe main objective of the activity
fundraising?

ii. Did the activity include ongoing or repeated
reguests, emotive requests, gift incentives,
donor premiums, or other fundraising
mer chandise?

.Wastheaudience for the activity selected
because of their ability to give? and

iv. Was commission-based remuneration or
compensation derived from the number or
amount of donations used?

49

e Test B (Four Part Test)

— Thebackground document provides
extensive explanation on each part of the
Four Part Test

— Specifically, Part 1 of the Four Part Test
involves two assessment criteria, with the
second criteriain turn involving four further
criteria

— Aswell, Part 2 of the Four Part Test involves
three aspects of an activity

— Assuch, theFour Part Test can bevery
challenging to work through

50

* WhereTest A (Substantially All Test) ismet, all
costsfor the activity may be allocated as non-
fundraising expenditures on the T3010 return

* WhereTest B (Four Part Test) ismet, a portion
of the costsfor the activity may be allocated on
the T3010 return as non-fundraising
expendituresand a portion asfundraising
expenditures

f) Evaluation of fundraising activities

» Fundraising revenuesinclude amountsreported
in T3010 on line 4500 (r eceipted income) and
line 4630 (all other income from fundraising)

51
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* Fundraising expendituresinclude amounts
reported on line 5020 as fundraising expenses

e “Resources’ arenot defined in the Income Tax
Act

* CRA considers*“resources’ toincludeall
financial assets plusall other assets which can
be used to further the charity’s purposes

— eg. staff, volunteers, directors, premises,
equipment, supplies

52

* Whereinput costsrelated to each objective will
be discrete (e.g. different staff personswithin a
charity preparedifferent partsof a
publication), these costs can bereported as
separ ate costs in accordance with how they are
allocated by the charity in its bookkeeping

*  Wherecostswill not bediscrete (e.g. the costs
of printing or mailing arefor all the materials
regardless of its objective), these costs should
be allocated in proportion to the amount of
content devoted to each objective

53

g) Fundraising Ratios and the Approach of CRA

» Fundraising ratios are used asan “initial tool”
based upon aratio of fundraising coststo
fundraising revenue on an annual basis (not
based on the 80/20 disbur sement quota)

» Theratiowill place a charity in one of three
categories
— Under 35%: Unlikely to generate questions
or concernsby CRA

— 35% and above: Thehigher theratio, the
morelikely therewill be concerns

— Above 70%: Thislevel will raise concerns
and israrely acceptable. Thecharity must be
ableto provide an explanation and rationale
to show that it isin compliance

54
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* CRA assessment of a charity’sfundraising will
takeinto consideration the following factors:

— Thesize of the charity which may have an
impact on fundraising efficiency

— Causeswith limited appeal which could
create particular fundraising challenges

— Donor acquisition and planned giving
campaigns which could result in situations
wherethefinancial returnsare only
realized in later years

55

h

» Thepolicy indicatesthat the fundraisingratiois
only an initial tool in assessing the acceptability
of a charity’sfundraising and CRA will examine
the charity’sfundraising conduct before
concluding whether a charity’sfundraising isor
isnot acceptable

=

Factorsin Evaluating Fundraising Activity

« Factorsinclude

— Best practice conduct that decreasestherisk
of CRA finding that thereis unacceptable
fundraising

— Conduct or indicator that increasestherisk
of CRA finding that thereis unacceptable
fundraising

56

« Conduct considered as decreasing the risk of
CRA finding that thereis unacceptable
fundraising

— Prudent planning processes

— Appropriate procurement processes

— Good staffing processes

— Ongoing management and supervision of
fundraising practice

— Adequate evaluation processes

— Use made of volunteer time and volunteered
Services or resources

— Disclosure of fundraising costs, revenues and
practice (including cause-related or social
marketing arrangements)

57
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e Conduct or indicatorsthat could cause CRA to
further review a charity’sfundraising activities

— Sole-sourced fundraising contracts without
proof of fair market value

— Non-arm’slength fundraising contracts
without proof of fair market value

— Fundraising initiatives or arrangementsthat
arenot well-documented

— Fundraising merchandise purchasesthat are
not at armslength, not at fair market value,
or not purchased to increase fundraising
revenue

58

— Activitieswhere most of the grossrevenues go
to contracted non-charitable parties

— Commission-based fundraiser remuneration
or payment of fundraisersbased on amount
or number of donations

— Total resources devoted to fundraising
exceeding total resour ces devoted to program
activities

— Misrepresentationsin fundraising
solicitations or disclosures about fundraising
or financial performance

« Each of the above types of conduct or indicators
isexplained in detail in the background
document

59

i) Commentary

» Many of therequirements, determinative
factorsand criteria contained in the policy and
background document are open to subjective
inter pretation and accor dingly, there may be
inconsistencies in the administration of the
policy and audit of charities

» Theevaluation ratio isbased on fundraising
costs and revenue on an annual basis, but does
not takeinto account the fact that the nature of
fundraising activities of charitiesvarieswidely,
depending on their objects, structure and
resour ces, etc. — perhapsarolling average
approach would be more appropriate

60
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* Thepolicy and background document are
complicated and may be difficult for registered
charitiesto understand and comply with

» Theevaluation ratio used is different from the
disbursement quota under the | TA —the
proposed policy should explain how the
elementsin theratiorelateto the calculation of
disbursement quota

» Greater focuswill berequired on disclosure of
fundraising costs, revenues and practices

» Total resourcesdevoted to fundraising should
not exceed total resources devoted to programs
activities

61

* Best practices—asidentified by the CRA —
should be adopted whenever possible

* Prohibited fundraising conduct should be
avoided and any of theindicatorsattracting
CRA review should be avoided whenever
possible

» Internal evaluation of each fundraising
activity should be carried out and tracked
throughout each fiscal year and beyond in
order to ensure overall compliance

62
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