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GIFTSOF REAL PROPERTY

» Valueof Canadian real property assets
(homes, land, income property, vacation
property) = $2.36 trillion

* Increasein value of real property 1999-2005

— 50.6% home values

— 80.5% other real property
* Substantial tax liability

OVERVIEW

e Underlying non-monetary values

Benefitsto donorsand charities

» Donorsand their land - 3 scenarios

* Challenges

» Land gifting - toolsto use with donors

» Ecological gifts- tax examples
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MY LAND.....

e | am deeply rooted to thisland

e It'smy family land

Thisland (my buildings) hasa story to tell

* | am connected to the natural setting

| know all thetrees, birds, flowershere

* Therewere people herelong before me

| WANT TO KNOW THAT YOU WILL....

* Takecaredf it for meafter | leaveit

* Respect what | care about

* Keep thehistoric buildings safe

e Protect thewildlifeand trees
e Useit (proceedsfrom it) wisely

IT WOULD BE AWFUL IF SOMEONE...

e Logged it/clear cut it
e Drained my wetland

e Took down my family home

» Built on top of themidden

e Carved it up for asubdivision
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COULD THISBE YOUR NIGHTMARE?

LOCAL WETLAND DRAINED
Aqua Hospital Foundation Sale Condemned

The people of Aqua arecalling for a public

inquiry after learning that the Aqua Hospital

Foundation sold land donated by well-known

naturalist Mrs. EO Frog to a developer with a
history of ......

BENEFITSTO CHARITY

e Usually large gifts

* Increasein cash flow

¢ Increase assets

» Fulfill mission

* Improve, solidify donor relationship

BENEFITSTO DONOR

« Philanthropic satisfaction

e Tax receipt

* Reduced capital gainsliability
* Retain alifeinterest

* Asset removed from estate

» Corporate gift of inventory
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WHAT CAN YOU DO?

Listen to your donor
Find out what the property istelling you

L ook for a gifting tool that will protect key
features & elements

= Natural

= Historic

= Archeological

= Recreation
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SCENARIOS

Emotional Hooks
Get Help
Other Solutions

Possible Nightmar es
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Your ArtsFoundation has been approached
by a major donor (a couple) about a gift of
land. It is80 acresin size, islocated in
Alberta, and it includes a permanent wetland
(about “2acrein size), 10 acres of native
prairiegrassand (very rare) and the family
home.

The donor s have supported the artsfor years
(shewas a dancer, hewas a musician). They
also love their land and havelived therefor
almost 40 years. They haveled theway in
organic, freerange poultry production. They
cannot keep the farm going anymore and are

moving to live with their daughter in Calgary.
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2. Your hospital foundation has been approached

by amajor donor about a gift of land. It is5
acresin size, islocated very closeto Ottawa,
Ontario, and it includes a Victorian house, built
in 1870 and a year-round creek with creekside
habitat that ishometo an endangered red
salamander and threered-listed plant species.

Thedonor has been long-time supporter of
your foundation and since hiswife died last
year, has been slowly settling his affairsand
packing to moveto aretirement home. The
property isthelast piece of land of what was
the family farm (hisfamily werethefirst
settlersin thearea). Hewould liketo make a
major gift in memory of hiswife.
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Your university has been approached by a
wealthy donor about a gift of land. She owns
an isand (with a singletitle) in the 1000
Islands about 3 acresin sizeand it includes
endanger ed species of grasses, a possible
native burial site and a modest size but fairly
new house designed by a pre-eminent
architect.

The donor would like to continueto usethe
house, and she wantsthe university to set up
achair in her name asaresult of the
donation.

14

CHALLENGES

Mission —do wewant it?

What to do with it? How to manageit?
Costs, taxes

Environmental I ssues

Disbursement Quota

Valuation

15
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WHAT ARE YOUR OPTIONS?
« Ecological gift
= Total property donation
= Partial rights—covenant

e Split receipts: sale/donation

e Subdivision (donation to charity, sale of other
parcels)

e Community purchase of land (donationsto
land trust to purchase from you)
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WHO CAN HELP YOU?

¢ Assessment of land values

* Thedonor

» Locals (first nations, naturalists, historians,
land trust representatives)

» Professionals (Biologists, archeologists,
historians, museum/ar chives staff)
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WHO CAN HELP YOU?

« Gifting mechanisms

» Professional advisors (tax, legal)

» Ecological Gifts Program staff

e Land trust representatives

e ASSESSors

e Land surveyors

18
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TAX BENEFITS-EXAMPLE 1

* Assumethat the undivided property in the
Idands, Alberta or Ontario has a cost
(“ACB") of $700,000 and a certified fair
market value (“FMV") of $1,000,000

* Assumethat the property may be certified as
ecologically sensitive land and that the donor
isconsidering an ecological gift.

* Assumedonor hastaxableincome of $150,000

19
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TAX BENEFITSFOR DONOR

* |Immediate donation tax credit availablein
year of gift of FMV of $1,000,000

» Entiredonation may be used — not limited to
75% of taxableincomelike other gifts

« With an income of $150,000 and a marginal
tax rate of 46%, the donor will want to claim
adonation tax credit of about $150,000 to
offset any tax liability arising in the year of
gift
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TAX BENEFITS FOR DONOR (CONT’D)

» Theremaining $850,000 may be claimed in
the five (5) subsequent years.

* Notax on thecapital gain (FMV - ACB =
$300,000) arising as a result of the disposition
of the property

e If anordinary gift of land, the donor would
pay tax on ataxable capital gain of $150,000
and need to claim a donation tax credit of
about $300,000 to completely offset any tax

21
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TAX BENEFITS-EXAMPLE 2

* Assumethat the same property isowned by a
real estate developer who holdsthe property
on income account (e.g. not capital) or as
inventory

*  Whilethe property could still qualify asan
ecological gift if theland is ecologically
sensitive, therewould belittle tax benefit.
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TAX CONSIDERATIONS FOR DONOR

¢ Thedonor would haveto includein incomethe
proceeds of disposition (deemed to bethe FMV
of the property) triggering tax on $1,000,000

¢ Thetax on the disposition would be offset by
the donation tax credit on $1,000,000 gift

* No benefit from the elimination of tax on
capital gainssince property isheld on account
of income
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TAX BENEFITS-EXAMPLE 3

» Assumethat thedonor in scenarios2 and 3
wantsto retain theright to use the home
during her lifetime and make a ecological gift
of the remainder

» Certified FMV of gift is$600,000 - it is
generally the current appraised FMV of the
gift lessthevalue of thelifeinterest (IT 226R)

24
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TAX CONSIDERATIONS FOR DONOR

* Immediate donation tax credit in year of gift
even though ableto continueto usethe
property

* Remainder of the donation may be carried
forward for 5years

* Notax on thecapital gain arising asaresult of
the disposition of theremainder interest
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TAX BENEFITS-EXAMPLE 4

¢ Assumethat thedonor in scenario 1 wantsto
sell theland to aland trust at a 50% discount,
e.g., for $500,000, and that the original cost of
the lands was only $100,000

e Split-receipt situation
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TAX CONSIDERATIONS FOR DONOR

¢ Onehalf of thetransaction will betreated asa
sale, such that the donor will havetoinclude
in income the taxable capital gain on part of
the disposition.

e Sincethepricepaid is50% of the FMV, 50%
of the capital gain will be subject to tax:
— 50% of the cost = $50,000
— $500,000 - $50,000 = $450,000 capital gain
— $225,000 taxable capital gain

e Butif agricultural land, lifetime exemption?

27

www.carters.@ 9 www.charitylaw.@




CAIQERSC& Karen J. Cooper, LL.B.,,LL.L.,, TEP ©

TAX CONSIDERATIONS FOR DONOR

(CONT'D)

* Immediate donation tax credit availablein
year of gift of FMV of $500,000 which would
offset any tax arising on the sale portion

* Remainder of the donation may be carried
forward for 5years
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DISCLAIMER

This handout is provided as an infor mation service by Carters Professional
Corporation. Itiscurrent only as of the date of the handout and does not
reflect subsequent changesin thelaw. This handout isdistributed with the
understanding that it does not constitute legal advice or establish a
solicitor/client relationship by way of any infor mation contained herein.
The contents are intended for general infor mation purposes only and under
no circumstances can berelied upon for legal decision-making. Readers
are advised to consult with a qualified lawyer and obtain awritten opinion
concer ning the specifics of their particular situation.
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