APPLEBY COLLEGE
CAISAP REGIONAL PROFESSIONAL

DEVELOPMENT DAY

Oakville — June 25, 2008

Highlights in Charity Law:
The Past Year in Review

By Terrance S. Carter, B.A,, LL.B., Trade-mark Agent

© 2008 Carters Professional Corporation

CARTERS 2

CARTERS PROFESSIONAL CORPORATION
Société professionnelle Carters

Barristers, Solicitors & Trade-mark Agents
Affiliated with Fasken Martineau DuMoulin LLP
Avocats et agents de marques de commerce

Affilié avec Fasken Martineau DuMoulin S.E.N.C.R.L., s.r.l.

Offices / Bureaux
Ottawa (613) 235-4774
Mississauga (905) 306-2791
Orangeville (519) 942-0001

Toll Free: 1-877-942-0001

By Appointment / Par rendez-vous
Toronto (416) 675-3766

London (519) 937-2333

Guelph (519) 838-2004

Vancouver (877) 942-0001

www.charitylaw.@m




CAIQERS},‘& TerranceS. Carter, B.A,,LL.B.O

APPLEBY COLLEGE
CAISAP REGIONAL PROFESSIONAL
DEVELOPMENT DAY
Oakville—June 25, 2008

Highlightsin Charity L aw:
ThePast Year In Review

By TerranceS. Carter, B.A., LL.B., Trade-mark Agent
© 2008 Carters Professional Corporation

CART.ERS:‘a Offices in Ottawa, Mississauga & Orangeville
Locations also in Toronto, London, Guelph & Vancouver
CARTERS PROFESSIDHAL CORFORBATION Toll Free: 1-877-942-0001

Bask STEES, SOLICITORS & TRADE-RMant AGENTS warw. cartars 35
Attilatett wilh Fasken Martineau Dubdoeulin LLF waw.charl tylaw @F

A. INTRODUCTION

» Thispresentation provides brief highlights of
the following:

— Recent Changes and Rulings Under the
Income Tax Act (“1TA”")

— New Policiesand Publications From the
Charities Directorate of the Canada
Revenue Agency

— Other Recent Federal and Provincial | ssues
Affecting Charities

— Recent Case Law Affecting Charities

B. RECENT CHANGESAND RULINGS
UNDER THE INCOME TAX ACT (“ITA")

1. October 2007, Bill C-10 - Proposed
Amendmentsto the Income Tax Act Affecting
Charities

On October 29, 2007, Bill C-10 wasintroduced

to addressa lengthy list of proposed
amendmentstothel TA

Bill C-10 amends and consolidates ear lier
proposed amendmentsreleased on December
20, 2002, December 5, 2003, February 27, 2004,
July 18, 2005 and November 18, 2006

Bill C-10 is expected to be passed later in 2008

3
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« Some of the more significant changes proposed
by Bill C-10involve theintroduction of
—  Split-receipting rules
— Provisionswhich curtail abusive donation
tax shelter schemes
— New definitionsfor charitable organizations
and public foundations
= Thenew definition replacesthe
“contribution test” with a“control test”
= Charitiesthat do not meet thistest will be
designated as private foundations
2. 2007 Federal Budget Passed as Bill C-28
* TheMarch 19, 2007 Budget (“ 2007 Budget”)
introduced a number of important measures for
charities

4

» The 2007 was legidated in Bill C-28, which
received Royal Assent on December 14, 2007,
subject to amendmentsin the February 26,
2008 Budget

» Extension of Capital Gains Exemption to
Private Foundations

— Eliminates the taxation of capital gainson
donations of publicly-listed securitiesto
private foundations

— Also appliesto donations of publicly listed
securities by an armslength employee who
acquired the security under an option
granted by the employer

5

* ExcessBusiness Holdings Rules

— The government was concer ned that
per sons connected with a private
foundation, by virtue of the combined
shareholdings between them and the
foundation’s, might have influence that
they may usefor their own benefit

— The new excess business holdingsrules will
require a private foundation to monitor its
holdings of both publicly-listed and private
cor poration shares

www.carters.@ 2 www.charitylaw.@m
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— #1 Insignificant Interest (2% or less)

= A private foundation is permitted to hold
amaximum of 2% of all outstanding
sharesin a particular classin any one
cor poration

— #2 Disclosure Requirements (over 2%)

= |f aprivatefoundation’s holdings of one
or more classes of shares of a company
exceeds 2% of all outstanding shares, the
private foundation will be required to
disclosein its T3010 the name of the
cor poration, the foundation's holdings of
that class of shares, and the total
shareholdings of the “relevant persons’
of that class of shares

7

= A “relevant person” isgenerally a person
who does not deal at armslength with
any person who controlsthe private
foundation, or with any member of a non
arm’slength group of personsthat
control the foundation, with certain
exemptions, such asan “estranged family
member”

The private foundation will also be
reguired toreport to CRA any “material
transactions’ during theyear by the
foundation or relevant personsfor any
period during which the foundation was
outside the safe harbour in respect of the
corporation

= A material transaction involvesthe
acquisition or disposition of morethan
$100,000 wor th of shares of a particular
class or morethan 0.5% of all outstanding
sharesof that class

— #3 Divestment Requirements (over 20%)

= |f aprivatefoundation isoutside the safe
harbour range and the foundation and its
relevant personstogether hold morethan
20% of the outstanding shares of a
particular class of sharesof a corporation,
adivestment will berequired

= Penaltieswill beimposed if the divestment
does not occur within the time periods
specified by therules

9
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= Thecompliance period for divestiture of
excess shar es depends on the manner by
which the excess ar ose:

o |f the excess shareswere acquired by
the foundation for consideration,
divestiture of the excessisrequired
beforethe end of that taxation year

o |f the excess shareswere acquired by a
relevant person or by a donation to the
foundation by arelevant person,
divestiture of the excessisrequired
before the end of the subsequent
taxation year

10

o

If the excess shareswere acquired asa
result of a donation from a person
whoisnot arelevant person or the
result of the redemption, acquisition
or cancellation of the shares by the
corporation, divestiture of the excess
would be required beforethe end of
the 2nd subsequent taxation year

o

If the excess shareswer e acquired by
way of a bequest, divestiture of the
excesswould berequired beforethe
end of the 5th subseguent taxation
year

11

— Exemptions

= No obligation to divest will beimposed
on donations of shares made before
March 19, 2007, that wer e made subject
toatrust or direction that the sharesbe
retained by the foundation, if theterms
prevent the foundation from disposing of
those shares

= The same exemption appliesto donations
made on or after March 19, 2007 and
beforeMarch 19, 2012 pursuant to the
termsof awill signed or an inter vivos
trust settled before March 19, 2007 and
not amended after that date

12
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— Penalty

= A penalty will apply in respect of a
foundation’s excess business holdings that
have not been divested asrequired

= The proposed penalty is5% of the value of
excess holdings, increasing to 10% if a
second infraction occurswithin 5 years

= A penalty tax of 10% if it failsto comply
with the disclosurerequirements

13

— Transition
= Private foundations may divest, over a
period of 5to 20 years, excess business
holdings existing as of Mar ch 18, 2007
at arate of 20% every 5yearsuntil the
excessiseliminated
3. 2008 Federal Budget
* TheFebruary 26, 2008 Federal Budget proposes
anumber of measureswhich will impact
registered charities
« Bill C-50, an act to implement certain provisions
of the 2008 Budget, received Royal Assent on
June 18, 2008, and includes some but not all of
the 2008 Budget’s provisions dealing with
charities

14

Included in Bill C-50

* Provisionsto extend the capital gainstax
exemption to donations of unlisted securitiesthat
are exchanged for publicly traded securities
before being gifted to aregistered charity on or
after February 26, 2008, within 30 days of the
exchange

Not included in Bill C-50

* The 2008 Budget’s measuresto amend the
excess business holding rulesthat were enacted
in December 2007, by

— Exempting certain unlisted sharesthat were
held on March 18, 2007 from the divestiture
reguirements, subject to certain exceptions

15

www.carters.@ 5 www.charitylaw.@m




CAIQERS},‘& TerranceS. Carter, B.A,,LL.B.O

— New ruleswith respect to sharesheld on
Mar ch 18, 2007 by “non arm’s-length” trusts
considered to be“relevant persons’ of a
private foundation

— Introducing concept of “substituted shares’

= Generally “substituted shares’ areshares
acquired by a person in the context of a
cor por ate reor ganization in exchange for
other shares

= “Substituted shares’ will betreated the
same asthe sharesfor which they were
exchanged for purposes of applying the
exemption from the excess business
holding rules

16

— Extending anti-avoidance provisionsto
address certain inappropriate uses of trusts

4. CRA Ruling on Flow-through Shares

* CRA releasad an advance incometax ruling on
February 6, 2008

* CRA approved aform of flow-through share
gifting strategy, indicating that the
arrangement would constitute a“ gifting
arrangement” and atax shelter pursuant to
subsection 237.1(1) of the I TA

17

C. NEW POLICIESAND PUBLICATIONS FROM
CHARITIESDIRECTORATE OF THE
CANADA REVENUE AGENCY (“CRA")

1. CRA Warningto Charitieson Tax Shelter
Gifting Arrangements

» CRA warnings cautioned that:

— CRA intendsto challenge and proceed with
compliance actions against tax shelter gifting
arrangements

— CRA intendsto audit all such arrangements
and re-assess donorsinvolved

— New arrangements ar e being marketed that
claim to be different from thosefor which
the CRA has previoudly issued war nings, but
in fact arenot

18
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« CRA hasaudited over 26,000 individuals who
have participated in these tax sheltersand
about $1.4 billion in claimed donations have
been denied

»  CRA will soon complete audits of another
20,000 taxpayers, involving close to
$550 million in donations

+ CRA isabout to begin auditing another
50,000 taxpayers

+ CRA recommendsthat anyone considering
participating in tax shelter donation
arrangements obtain independent legal and
tax advice

19

* Recently, CRA investigated the donation tax
shelter, Banyan Tree Foundation Gift
Program, and isin the process of disallowing
donation tax receipts claimed by donorsfor the
period between 2003 to 2007

» A group of donorswho participated in Banyan
Treehasdecided to look to the promoters of
Banyan Treeto recover any losses they may
suffer asaresult of the CRA reassessments and
haslaunched a class action law suit

20

2. Application of Intermediate Sanction by CRA -
Notice of Suspension & Intention to Revoke

+ On November 29, 2007, CRA announced a
Notice of Suspension to I nternational Charity
Association Network (ICAN)

* Theoneyear suspension of charitable statuswas
imposed for “failing to maintain and/or provide,
and failing to provide accessto, books and
recordsrelating to itsinvolvement with tax
shelter arrangements’

* ICAN failed to providerequired documentation
to support payments and expendituresincluding
$26,372,685 in fundraising payments and
$244,323,422 in charitable program
expenditures

* On December 3, 2007, CRA issued a Notice of
Intention to Revoke | CAN’s charitable status

21
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3. Application of New Intermediate Sanction by
CRA —Revocation of Charitable Status

« On March 5, 2008, CRA revoked the charitable
status of the Francis Jude Wilson Foundation

» TheFoundation was apparently involved in a
donation tax shelter arrangement resulting in
the Foundation receiving actual cash returns of
only $23,716 in fiscal 2005 and $81,951 in fiscal
2006 whileissuing receipts totaling $10,560,650

* Thiscaseisareminder that CRA isreviewing
all tax shelter-related donation arrangements
and that it plansto audit every participating
charity, promoter and investor

22

4. Application of New Intermediate Sanction by
CRA - Notice of Suspension

* On March 12, 2008, CRA suspended the tax
receipting privileges of the Adath | srael Poale
Zedek Anshel Ozeroff synagogue (“ Adath
Israel”) in Montreal for oneyear and imposed a
monetary penalty of $499,055

* Thesuspension arose asaresult of CRA’s
allegationsthat Adath Israel issued improper
tax receiptsin relation to the sale of cemetery
plotsand child nursery expenses

« Adath Israd offered $10,000 plotstoits
congregants for $3,750, provided that they pay
an annual membership fee. Thefeeswere
treated like donations and membersreceived
receiptsfor tax purposes

23

* CRA stated that the privileges conveyed by
member ship, namely purchasing plotsin the
synagogue cemetery clearly constituted a
benefit

» Adath Israel also issued tax receiptsto parents
for feesthey paid to have their children attend
a synagogue-run nursery

» Thereisnoindication from CRA with respect
to whether or not it will immediately seek
revocation of Adath Israel’s charitable status,
asit hasdonein the case of ICAN discussed
earlier

24
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5. CRA Publishes Proposed Guidelinesfor
Resear ch asa Charitable Activity

¢ OnJanuary 9, 2008, CRA published the draft
policy Consultation on Proposed Guidelines for
Research as a Charitable Activity

*  TheCRA generally definesresearch, for
charitable purposes, as*“the systematic
investigation into and study of materialsand
sour ces on any non-frivolous subject to
discover or improve knowledge”

25

« Tobeconsidered charitable, theresearch must
be disseminated and made freely available to
otherswho might want accessto it, as opposed
to being used for private or commercial
purposes

* Themereaccumulation and production of
information on a given subject or about a
specific event, or the gathering of market
resear ch about consumers’ needs and
preferences, will not, in and of itself, be
considered to be a charitable resear ch activity

26

6. New CRA Guide on Charitable Work and
Ethnocultural Groups

* OnJanuary 29, 2008, CRA released a new
Guideto help ethnocultural organizations that
want to apply for charitable status

» The Guide also provides some guidance on the
“advancement of religion” head of charity

— TheGuidereiteratesthat “it isa charitable
purpose for an organization to teach the
religioustenets, doctrines, practices, or
culture associated with a specific faith or
religion” but addsthat “thereligious
beliefsor practices must not be subversive
or immoral”

27
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— “[T]eaching ethics or moralsisnot enough
to qualify asa charity in the advancement-
of-religion category”

— “Therehasto be a spiritual element tothe
teachings and thereligious activities have to
servethe public good”

* A group’ssocial eventsor cultural
celebrations, such as“ banquets, picnics, and
Canada Day celebrations’, are not considered
charitable purposes by the CRA

28

7. New Checklistsfor Charities
+ On March 26, 2008, CRA released a number of
new checklists:
— Basic Guidelines Checklist
— Activities Checklist
— Booksand Records Checklist
— Receipting Checklist
— Spending Requirement Checklist,
— Receipting Checklist
— T3010 Checklist
— Legal Status Checklist
— Change Checklist

29

8. CRA Releasesa Consultation Paper for a
Proposed Policy on Fundraising by Registered
Charities

* OnMarch 31, 2008, CRA released a
Consultation Paper for a Proposed Policy on
Fundraising (“ Fundraising Policy”) to provide
registered charitieswith information pertaining
to the use of resourcesfor fundraising and the
limitsimposed by law

+ Consultation open until August 31, 2008 for
comments

* TheFundraising Policy will assist charities by:
— Explaining how to distinguish between
fundraising and other expenditures

— Clarifying how to classify and report
activitiesintended both to raise funds and
advance charitable programming

30
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— Explaining when fundraising activities may
precluderegistration or result in revocation
of registration

— Explaining what factors are considered by
CRA when assessing whether the
fundraising undertaken putsa charity’s
registration statusat risk

* Fundraisingisnot a charitable activity

— Courtshave determined that fundraising is
not charitable in-and-of -itself

— Costs of fundraising generally cannot be
reported as charitable expenditures and
fundraising activities are not normall
treated as advancing a charity’scharitable
purpose

31

« Allocation of fundraising expenses vs charitable
expenses

— Ingeneral, charitiesaretoreport on their
T3010A return asfundraising expenditures
all costsrelated to any activity that includes
a solicitation of support or isundertaken as
part of the planning and preparation for
future solicitations of support, unlessit can
be demonstrated that the activity would
have been undertaken without the
solicitation of support

32

— Todemonstrate that the activity would have
been undertaken without the solicitation of
support, charities must demonstrate either A
or B below:

A. Substantially all of the resources devoted
to the activity advance an objective other
than fundraising

or
B. All of thefollowing apply to the activity:

1. The main objective of the activity was not
fundraising based on the resour ces devoted
to fundraising in the activity, the nature of
the activity, or theresourcesused to carry it
out

33
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2. The activity does not include ongoing or
repeated requests, emotive requests, gift
incentives, donor premiums, or other
fundraising merchandise

3. The audience was selected for reasons
other than their ability to give

4. Commission-based remuneration or
compensation derived from the number or
amount of donationsisnot being used

— Wherethetest in A ismet, all costsfor the
activity may be allocated as non-fundraising
expenditureson the T3010A return

34

— Wherethetestsin B are met, a portion of
the costsfor the activity may be allocated
on the T3010A return as non-fundraising
expenditures, and a portion asfundraising
expenditures

— In someinstances, even if the activity
would not have been undertaken without
the solicitation of support, charitiesmay be
allowed to allocate a portion of the costs
other than to fundraising expenditures,
wher e the activity also demonstrably
furthersone of the charity’s pur poses

35

* TheFundraising Policy setsout:

— Conduct considered as decreasing therisk of
unacceptable fundraising (e.g. prudent
planning process, good staffing process, etc.)

— Conduct considered asincreasing therisk of
unacceptable fundraising, e.g.

= Sole-sour ced fundraising contracts and/or
non-arm’slength fundraising contracts
without proof of fair market value

= Activitieswhere most of the grossrevenues
go to contracted non-charitable parties

36
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= Commission-based fundraiser
remuneration or payment of fundraisers
based on amount or number of donations

= Total resourcesdevoted to fundraising
exceeding total resources devoted to
program activities

= Misrepresentationsin fundraising
solicitations or disclosures about
fundraising or financial performance

= Combined fundraising and charitable
program activity, where contracted to a
party that isnot aregistered charity or
that is compensated based on fundraising
performance

37

— Other circumstancesthat the CRA may
consider (presumably as mitigating factors)

= Small charitiesor charitieswith limited
appeal

= Charitiesthat areinvesting resourcesin
donor acquisition or other types of
fundraising in which thereturn will not be
realized in the sameyear in which the
investment is made

= Charitieswhose main or major purposeis
to make giftsto qualified donees, or to one
or moreregistered charitiesand asa result
have a different cost structurethan
charitiesthat carry on their own activities

38

= Charitieswhose activitiesinclude
lotteriesor charitable gamingthat is
regulated provincially

= Charitiesengaging in cause-related
mar keting initiatives

= Charitieswith extraordinary spending,
relativeto their size, on infrastructureto
ensure compliance with thisfundraising
policy
* TheFundraising Policy setsout an evaluation
grid, which isbased upon aratio of
fundraising coststo fundraising revenue,
which isdifferent than the 80/20 disbur sement
quota

39
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— Theratio of fundraising coststo fundraising
revenue during afiscal period will placea
charity in one of five categoriesranging from
rarely acceptable to acceptable:

= Rarely acceptable: Morethan 70% (charity
netslessthan 30%)

= Generally not acceptable: 50% to 70%
(charity nets30% to 50%)

= Potentially not acceptable: 35.1% to 49.9%
(charity nets50.1% to 64.9 %)

= Generally acceptable 20% to 35% (charity
nets 65% to 80%)

= Acceptable Lessthan 20% (charity nets
mor e than 80%)

40

9. CRA Policy Statement on Promotion of
Volunteerism

* Inearly May 2008, CRA released a policy
statement and summary policy in relation to
organizations established to promote
volunteerism in the community-at-large through
broad-based activities

* Toberegistered under this policy, the applicant
hasto satisfy thefollowing criteria:

— Itsformal purposes must clearly statethat it
is promoting volunteerism generally for the
benefit of the community-at-large

— It must accomplish its purpose through
broad-based activities, which may or may
not be set out in the objects, but must not be
limited merely tofundraising

41

— Theapplicant hasto clearly promote
volunteerism to the community-at-large as
opposed to supporting only one
organization or one particular type of
organization that reflectsa singleinterest,
unlessthe beneficiaries areregistered
charities

— Theapplicant can provide servicesonly to

qualified donees and non-profit
organizations

— If the applicant funds any organizations,
they must beregistered charitiesand other
qualified donees

42
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10. CRA Palicy Statement on Umbrellaand Title
Holding Organizations

* Inearly May 2008, CRA released a policy
statement and summary policy in relation to
umbrella organizations and title holding
organizations

*  Umbrella organizations are described as
organizationsthat support the charitable sector
by promoting the efficiency and/or effectiveness
of registered charities, or that advancea
charitable purpose by working with and through
member groups

» Titleholding organizations can also be
charitableif they are holding property for a
registered charity or other qualified donee

43

11. CRA Releases a Consultation Paper for
Proposed Guidelinesfor Sport and Charitable
Registration

+ OnMay 9, 2008, CRA released a consultation
draft policy intended to clarify the waysin which
organizations carrying out activitiesthat include
sport can potentially qualify for charitable
registration

« Although the promotion of sport isnot
recognized as charitable, thereare
circumstances in which sports activities can be
used to further a charitable purpose

» Toqualify for registration, all of the purposes of
the applicant organization must be both
charitable and for the benefit of the public

44

» For such an organization to beregistered, the
sport activitiesit pursues should:

— Relateto and support itswholly charitable
pur pose(s) and be a reasonable way to achieve
them, such as:

= Promotion of health
= Advancement of education
= Advancement of religion
= Rélieving conditions associated with
disabilities
— Beincidental in nature

*  Whether or not a sportsactivity will be acceptable
will depend on thefacts of each case and the
charitable purpose the activity isintended to
further

45
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12.

CRA Releases M odel Objects

On May 21, 2008, CRA released a non-exhaustive
list of model objectsthat would be acceptable to
the CRA in order to assist organizationsthat wish
to apply for charitable status or registered
charities that want to amend one or more of their
purposes

CRA indicatesthat it will likely only need to
consider whether:

— Theorganization will deliver a public benefit

— Theproposed activitiesare charitable, will be
carried out in amanner allowed by the Act,
and will further one of itscharitable objects

— Theorganization isappropriately set up

46

13.

CRA Revises Palicy Regarding Valuation of
Giftsof Life Insurance

Par .3, I T-244R3 - Gift by Individuals of Life
Insurance Policies as Charitable Donationsis
no longer correct i.e. cash surrender value less
outstanding policy loans

CRA Technical Interpretation (#2008-026709)
issued on February 25, 2008 indicates that the
factorslisted in paragraphs 40 and 41 of
Information Circular 89-3 should now be
taken into consideration when deter mining
the fair market value of a gift of lifeinsurance

47

14.

Who Qualifies Asa Student for the purposes of
Prescribed Universities Outside of Canada

On April 30, 2008, CRA released document
2008-0275391C6, which addresses questions
pertaining to distance education programsand
the determination of who qualifiesasa
Canadian student for the pur poses of
“prescribed universities outside of Canada”
under Schedule VIII of thel TA Regulations

Upon confirmation of status asa prescribed
university, Canadian studentswho attend that
school may qualify for an education tax credit
for tuition fees paid to that school

48
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* With respect to the question of whether theterm
“student body” includes students enrolled
through a distance-learning program, CRA
indicatesthat it does

* CRA alsoclarifiesthat, in determining whether a
student is“from Canada,” the said student must
qualify asaresdent in Canada for purposes of
thel TA

* CRA confirmsthat foreign universities may
fulfill therequirement that its student body must
“ordinarily include students from Canada” by
having Canadian studentswho are enrolled in
distance lear ning programswhileremainingin
Canadato study

49

D. OTHER RECENT FEDERAL AND
PROVINCIAL ISSUES AFFECTING
CHARITIES

1. First ChargeLaid Under Canada’'s Anti-
Terrorism Financing Regime

» On March 14, 2008, thefirst formal charges
under Canada’s sweeping anti-terrorism
financing regime werelaid

* Theaccused was charged with committing an
offence under s. 83.03(b) of the Criminal Code
which makesit an offenceto provide, or make
available property or servicesfor terrorist
purposes

» Itisalleged that the accused solicited donations
for a humanitarian organization that the police
claim isthe Canadian front organization for a
“listed entity”, i.e. the Tamil Tigers

50

2. First Canadian Non-Profit Organization Placed
on Terrorist List

*« OnJune16, 2008, the World Tamil Movement
“WTM" was added tothe“List of Entities’
under s.85.05 of the Criminal Code

+ TheWTM an Ontario non-profit association, is
the first Canadian non-profit organization to be
added to the over 40 entitieslisted under s.85.05
which have been deemed to have associated with
or facilitated a “terrorist activity”

* Nonoticegiven to WTM prior tother
designation asalisted entity and the appeal
processisvery limited

51
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3. Telemarketing and the National Do Not Call
List

* OnJuly 3, 2007 the Canadian Radio-
Television and Telecommunication

Commission (CRTC) released telecom decision
CRTC #2007-48

* Thisdecision established a National Do Not
Call List (“NDNC") but registered charities
have been exempted from therulesand
guidelines of the NDNC list

52

» However, with respect to individual Do Not Call
lists, registered charities must continue to
maintain their own lists and honour consumer
reguests not to be called

» Thisdecision also removed arequirement,
originating in a 2004 decision, that a toll free
number manned during business hours must
always be provided to the consumer at the
beginning of a call

— However, a contact number must still be
provided when requested

— The number must belocal or toll free

— Thenumber must be answered by an
individual or voicemail and returned in three
business days

53

» On December 21, 2007, the CRTC named Bell
Canada asthe NDNC list operator to manage
thefiling of complaintswhilethe CRTC
maintainstheroles of investigator and issuer of
notices of violation and monetary penalties

* OnJanuary 28, 2008 the CRTC announced that,
“[a]ll telemarketers, including those making
exempt calls, will pay feesto theinvestigator to
cover itscosts ...”

» Charities, although exempt from therules of the
NDNC list, will berequired toregister with the
NDNC operator and pay leviesto help financeits
NDNC list activities

» Thefeeamount hasnot yet been determined

* CRTC expectsto launch the NDNC list by
September 2008

54
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4. Reform of Not-for-Profit Corporations
Legislation

* Inthespring of 2007, the Ontario Ministry of
Government and Consumer Services
(“Ministry™) announced that it was undertaking
aproject toreview and revisethe Ontario
Corporations Act (the“OCA”)

» Currently, the OCA providesthe statutory
framework governing the creation, gover nance,
and dissolution of not-for-profit corporations,
including charitable corporations

* Theprimary basisfor proposing reform to the
OCA wasthe concern that the OCA is
antiquated, cumber some, and unable to meet
requirements of the modern not-for-profit sector
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* Theoriginal version of the OCA wasenacted in
1907 and has not been substantially revised
since 1953. During this50 year period where
there has been no substantial changeto
legislation, the not-for-profit sector itself has
experienced tremendous change

¢ TheMinistry’smain goal of reform isto
“create a new statute dedicated to non-profit
corporationsthat iseasily understood and that
respondsto therealities of the 21st century
nonprofit sector” [the“new Act”]

» Alsothe proposed Canada Not-for-Profit
Corporations Act wasre-introduced as Bill C-62

in Parliament on June 13, 2008
56

E. RECENT CASE LAW AFFECTING
CHARITIES
Meaning of Charity

1. Provincial Amateur Sport Organizations
Precluded from Attaining Charitable Status

+ On May16, 2007, the Supreme Court of Canada
(“SCC”) heard an appeal from the FCA, in
A.Y.S.A. Amateur Youth Soccer Association v.
Canada Revenue Agency (“AYSA”), with respect
totherefusal to register the appellant asa
charitable organization

* The purposes of the organization wereto
promote amateur youth soccer and offer youths
the opportunity to develop pridein their ability
and soccer skills

57

www.carters.@ 19 www.charitylaw.@m




CAIQERSMCB, TerranceS. Carter, B.A,,LL.B.O

»  Thecommon law in Ontario recognizesthe
promotion of amateur sport asa charitable
pur;)ose and the AY SA’s proposed activitieswere
confined to Ontario

* Inadecision released October 5, 2007, the SCC
held that just because AY SA, and other sports
organizations do not qualify asa RCAAA, does
not automatically preclude them from being
found to be a charity at common law

« TheRCAAA regimeinthel TA isnot a complete
code for amateur sporting activities, and its
provisionsarenot to beread asan exhaustive
statement on the charitable status of all sports
organizationsin all circumstances

» The SCC held that sport, if ancillary to another
recognized charitable purpose, such as education,
can be charitable, but not sport in itself
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Regulation and Governance of Charities

1. Supreme Court of Canada Decision Permits
Judicial Interference In Religious Disputes

* On December 14, 2007, the SCC held that the
failureto perform areligious obligation may
giveriseto civil damages

* Bruker v. Marcovitz the SCC upheld a decision of
the Quebec Superior Court ordering a Jewish
husband to pay $47,500 in damages to his ex-
wifefor withholding his consent to areligious
divorce, or a get, despite contractually agreeing
todo so 15 yearsearlier

* Themajority concluded that agreement to givea
get was a valid and binding contractual
obligation
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« Although moral obligations aretraditionally
not enfor ceable under contract law, the
majority held that moral obligations could be
transformed into legally valid and binding ones

» Themajority held that “any harm to the
husband’sreligious freedom in requiring him
to pay damagesfor unilaterally breaching his
commitment is significantly outweighed by the
harm caused by hisunilateral decision not to
honour it”

» Thedissent concluded that the wife's claim was
not justiciable, stating that courts have long
refused tointervenein religious disputes,
unless some property or civil right is affected
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2. TheChristian Horizons Decision (Ontario
Human Rights Tribunal: April 28, 2008)

» Complaint brought by aformer employee of
Christian Horizons (“CH”) on the allegation
that CH violated the Human Rights Code by
discriminating against her based on her sexual
orientation

* Inorder toavoid such afinding, CH had to
show that it fell within the special employment
provisions of section 24(1)(:8

+ Todoso, CH needed to establish that, on a
balance of probabilities:
— Iltwasareligious organization
— Itwasprimarily engaged in serving the
interests of persons similarly identified by
their creed, and
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— Thequalification (therestriction in
employment to persons similarly identified by
creed) was a reasonable and bona fide
qualification because of the nature of the
employment

* Theadjudicator found that:

— CH failed the second branch of the test because
it offered its servicesto the general public and
did not restrict its servicesto “ co-religionists’

— Thefinal element of s. 24(1)(a) was not met,
because compliance with the Lifestyle and
M oraligl Statement was not a reasonable or
bona fide qualification for employment

— Independent of s. 24(1)(a), CH also infringed
the complainant'srightsas a result of thework
environment and how shewastreated once her
sexual orientation cameto light
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3. Non-Compliance Resultsin Court-Ordered
Wind Up of Not-for-Profit Corporation Under
the Corporations Act (Ontario)

* Inajudgment released on October 3, 2007, the
Ontario Superior Court of Justice ordered that
a church, incorporated pursuant to the
Corporations Act (Ontario), bewound up for
various statutory breaches

» Thedecision in Warriors of the Cross Asian
Church v. Masih attempted to clarify some
confusion concer ning the level of deference
afforded to not-for-profit corporationsfor
technical corporate procedurerequirementsfor
meetings
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< Wherean error istechnical in nature and does
not affect theresultsof an election of directors
or some other serious cor por ate matter, some
leniency may be afforded

* However, wheretheerror goestotheheart of
an important cor porate matter, i.e. the election
of directors, it appearsthat the courtswill
demand that the internal workings of the not-
for-profit corporation strictly adhereto the
requirements of the Act

« Wherethiscannot be, or has not been, achieved,
the courtswill invoke their discretion to dissolve
anon-share capital corporation outright
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4. Fairness, Reasonableness and Good Faith
Expectations

¢ Chu v. Scarborough Hospital Corp. isa recent
Ontario Divisional Court decision released on
July 6, 2007

+ Thedecision involved a dispute between Lai
Chu (“Chu”), an annual member of the
Scar borough Hospital, and the hospital's
board

* Indismissing the appeal, the court quoted
from the Ontario Superior Court of Justice's
sound admonishment of the board of directors
for having acted unfairly and not in good faith
toward the hospital’s member ship

65

* TheOntario Divisional Court concluded that
there was no palpable and overriding error in
thetrial judge sdecision, which stated that “a
board of directors of a Corporations Act
corporation must interpret and apply itsby-
lawsfairly, reasonably and in good faith”

* Thisdecision joinsa growing body of
jurisprudence which indicates that non-share
capital corporations must rigorously follow
cor por ate gover nance procedur es

+ Fairness, reasonableness and good faith are
expected at all levels of corporatelife
irrespective of the type of organization in
question
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