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A. OVERVIEW

» Legal Responsibility of Charitiesand Directors
in Fundraising

» Developing a Proactive Risk M anagement
Approach to Fundraising

* The Charitable Fund-raising Act (Alberta)

» CRA’sProposed New Fundraising Policy

» Donor’sRightsand Remediesin Fundraising

» Avoiding Liability from Testamentary
Charitable Gifts

» Avoiding Liability from Donor Restricted
Charitable Gifts

« Avoiding Liability in Gift and Fundraising
Programs
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B. RESOURCE MATERIALS

»  www.charitylaw.ca
— Articleentitled “Looking a Gift Horsein the
Mouth - Avoiding Legal Liability in
Fundraising”
— Avrticleentitled “Donor Restricted Charitable
Gifts A Practical Overview Revisited 11" Part
| and Part |1 —April 21, 2006

— Charity Law Bulletins #8, #9, #13, #17, #21,
#23, #35, #72, #98 and #138

* www.antiterrorismlaw.ca

— Submission to the University of lowa 2008
Provost's Forum on International Affairs:
“The Impact of Anti-Terrorism Legislation on
Charitiesin Canada: The Need for Balance”
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C. LEGAL RESPONSIBILITY OF CHARITIES
AND DIRECTORSIN FUNDRAISING

* Improper or negligent actions by development
officersor fundraisers may expose a charity
and itsdirectorstolegal liability

* Thecourt held in The Aids Society for Children
(Ontario) (2001) that

— Third party fundraisersand subcontractors
are agents of the charity and may cause
liability for both the charity and its board of
directors personally

4

— Fundraising contracts which provide for
unreasonable compensation (i.e. 70% to
80%) will be voidable based upon both
violation of public policy and/or
misrepresentation

— Misrepresentation isdetermined by the
per ception of the donor, not by the intent of
thecharity or itsdirectorsin receiving the
gifts

— Thefiduciary duty of a charity and its board
of directorsto account for donations applies
to the gross amount of donationsraised by
third party fundraisers, not to the net
amount that the charity may be entitled to
pursuant to a fundraising contract

5

— Thedirectorswerefound personally liable for
unreasonable fundraising costsin the amount
of $766,000

— Fundraising companieswererequired to
repay unreasonablefundraising costs

— Thedirectorswere subjected to a penalty of
$50,000.00 under the Charities Accounting Act
(Ontario)

» Thecourt in National Society for Abused Women
and Children (Ontario) (2002) confirmed

— Fiduciary obligation of directorsto account
for unconscionable fundraising costs

— Fundraising contract was declared void ab
initio as being contrary to public policy

6
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— Donorsareentitled to know about fundraising
and administrative costs when making
donations

» For moreinformation on these cases, see Charity
Law Bulletins #9, #13 and #17 at www.charitylaw.ca

» Public Guardian and Trusteein Ontario obtained
arestraining order against a Nova Scotia charity
operating in Ontario involving 78% fundraising
costs (Canadian’s Against Child Abuse Society)

* The“buck” stopswith the board of directors of a
charity after everyone else hasleft the charity

» Theboard of directors must therefore be made
familiar with all fundraising programsand the
liabilitiesthat are associated with those programs

7

D. DEVELOPING A PROACTIVE RISK
MANAGEMENT APPROACH TO
FUNDRAISING

» Legal liability in fundraising can be reduced by
developing a proactive legal risk management
approach to fundraising

« Fundraising must comply with the applicable
cor por ate objects and powers of the charity

— Thefundraising program must not be ultra
viresthe charitable objects of the charity

— Thecharitable purpose being furthered by
fundraising must not be ultra viresthe
charitable objects

— A donor restricted gift resulting from
fundraising must not be ultra viresthe
charitable objects

8

» Fundraising must not violate applicable
statutory provisions

— Selected specific charitable statutes affecting
fundraising

= Charitable Fund-raising Act (Alberta)

= Income Tax Act (Canada), including
proposed new CRA Policy on Fundraising

= Charities Accounting Act (Ontario)
= Charitable Gifts Act (Ontario)
= Religious Organizations Land Act (Ontario)

= Charitable Purposes Preservation Act
(British Columbia)

9
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= The Charities Endorsement Act (Manitoba)
= Charities Act (PEI)

= Charitable Fund-raising Businesses Act
(Saskatchewan)

= Anti-terrorism Act (Canada)
= Taxation Act (Quebec)

— Uniform Law Reform Conference has
released draft uniform fundraising legislation
see website www.ulcc.ca/en/home (not yet
adopted in any Province)

* Fundraising must not involve giftsthat are
contrary to public policy

— Charitable giftsinvolving discrimination
— Charitablegiftsinvolvingillegal activities

10

E. CHARITABLE FUND-RAISING ACT (Alberta)
« General

— In general, charitable organizations that
intend toraise or do raise over $25,000 in
ross contributions from solicitationsin a
inancial year or usethe servicesof a
fundraising business must beregistered under
Alberta’s Charitable Fund-raising Act
(“CFA") (s. 12)

= Thethreekey responsibilitieswith the CFA
are, disclosure obligations, record keeping
and financial statements

= S. 3-the CFA doesnot apply to
solicitations made by organizationsif they:
o Only ask their membersand their

immediate familiesfor contributions
11

o Ask for goods or servicesthat will be
used for administration within the
organization, or other non-charitable
pur poses, or

o Aremadein respect of a gaming
activity that isauthorized by alicence
under the Gaming and Liquor Act

— Charitable organizations may hire a fund-
raising businessto conduct their
solicitations or to manage their fund-raising
activities

— A fund-raising business must be licensed
under the CFA (s. 22) and must havea
written fund-raising agreement with the
charitable organization, containing certain
prescribed information (ss. 29, 30)

12
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» Recording and financial obligations under the
CFA

— Charitable and fund-raising businesses that
solicit donationsfor a charitable purpose must
maintain thefollowing recordsfor at least 3
years(s. 7):

= Original financial statements
= Records of all solicitations

= Records of the bank account (if any) used
for deposits and any payments from that
account

= Names of the signing officersfor the bank
account

= Samplesof theinformation given to
potential donors, including publications and
phone scripts
13

= Copiesof the fund-raising agreement and
any amendments
= Copiesof cash receipts
— Charitable organizationsthat raise morethan
$250,000 in gross contributions must prepare
audited financial statements, and those that
raiselessthan $250,000 must prepare a
financial information return (s. 8)
= Theinformation that must be provided in
these documentsisset out in s. 7 of Alta.
Reg. 108/2000, and includes gross
contributions, total dispositions and
remuner ation to employees and fundraisers

— Charitable organizations/fund-raising
businesses must provide donorswith a receipt
for contributionsif requested (s. 10)

14

» Disclosure obligations

— A fund-raising business or a charitable
organization that makes a solicitation in
person must, befor e accepting a contribution,
provide certain information (and adequate
timeto review it) to each donor:

= The name of the charitable organization

= Theapplicable charitable purpose

= Thecost of fundraising and how much the
charity expectstoraise

15
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= Theaddressand phone number of a
contact person

= Operating name of the fundraising
business

= How theremuneration of the
fundraising businessis determined

— Additional information must be provided to
“any person who requestsit”, including a
copy of the organization’s most recent
audited financial statements(s. 9)

16

» General prohibitionsfor charitable
organizations and fund-raising businesses (s. 47)

— Must not imply that they are endor sed by the
Government of Alberta simply because they
areregistered

— Must not claim that anyone sponsor s or
approves of their cause without the written
consent of the partiesinvolved

— Cannot say they are asking for contributions
to beused for a specific charitable purposeif
the contributionswill not be used in that way

— Cannot make false statements or
misrepresent factsin their solicitations

17

— Noonemay ask for donationsfor any
charitable purpose or charitable
organization or usetheir emblem or
printed matter, without their written
consent (s. 47(1)(d))

— A charitable organization or fund-raising
business must usetheir best effortsto
remove a person’s name from their donor
list and stop sending requestsfor donations
if asked to do so (s. 50)

18
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« Standardsof Practice

— Thefollowing standards of practice apply to
all charitable organizationsand fund-raising
businesses (See Government of Alberta
Information Sheet “ Standar ds of Practice:
The Charitable Fund-raising Act”, available

httb://www.servicealberta.qov.ab.ca/pdf/charities/cfra standards
of practice.pdf

— Charitable organizations and fund-raising
businesses must:

= Comply with all relevant municipal,
provincial, and federal laws

= Advocate, within the organization,
adherenceto all applicable laws and
Standards of Practice

19

= Givedonorsthe opportunity to have their
namesremoved from liststhat are sold,
rented, or exchanged with other
organizations

= Tothebest of their ability, ensurethat
contributions are used in accordance with
donors' intentions

= Obtain the explicit consent of a donor or
the donor’srepresentative before altering
the conditions of a gift

= Useaccurate and consistent accounting
methods

20

Not disclose any personal and confidential
information about donorsor prospective
donors outside the work environment, and
within thework environment only as
appropriate

= Not take unfair advantage of a donor or
prospective donor for their own advantage
or benefit

Principals, directors, managers and
employees also have a duty to disclose to
their organization all conflicts of interest
and all situationsthat might be perceived
asa conflict of interest

« For moreinformation, see “ Consumer Tipsheet
— Charitable Fundraising”:

http://www.servicealberta.gov.ab.ca/1011.cfm

21
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F. CRA’SPROPOSED NEW FUNDRAISING
POLICY
+ On March 31, 2008, CRA released a
Consultation Paper for a proposed policy
(“Fundraising Policy”) to provide registered
charitieswith information pertaining to the use
of resourcesfor fundraising and the limits
imposed by law
+ Consultation open until July 31, 2008
* TheFundraising Policy will assist charities by:
— Explaining how to distinguish between
fundraising and other expenditures
— Clarifying how to classify and report
activitiesintended both to raise fundsand

advance charitable programming
22

— Explaining when fundraising activities may
precluderegistration or result in revocation
of registration

— Explaining what factors are considered by
CRA when assessing whether the fundraising
undertaken putsacharity’sregistration
statusat risk

» Fundraising not a charitable activity

— Courtshave determined that fundraising is
not charitable in-and-of -itself

— Costs of fundraising generally cannot be
reported as charitable expenditures and
fundraising activities are not normally
treated as advancing a charity’scharitable
purpose

23

» Allocation of fundraising expensesvs.
charitable expenses

— Ingeneral, charitiesaretoreport on their
T3010A return asfundraising expenditures
all costsrelated to any activity that includes
a solicitation of support or isundertaken as
part of the planning and preparation for
future solicitations of support, unlessit can
be demonstrated that the activity would
have been undertaken without the
solicitation of support

24
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— Todemonstrate that the activity would have
been undertaken without the solicitation of
support, charities must demonstrate either A
or B below:

A. Substantially all of the resources devoted
to the activity advance an objective other
than fundraising

or
B. All of thefollowing apply to the activity:

1. The main objective of the activity was not
fundraising based on the resour ces devoted
to fundraising in the activity, the nature of
the activity, or theresourcesused to carry it
out

25

2. The activity does not include ongoing or
repeated requests, emotive requests, gift
incentives, donor premiums, or other
fundraising merchandise

3. The audience was selected for reasons
other than their ability to give

4. Commission-based remuner ation or
compensation derived from the number or
amount of donationsisnot being used

— Wherethetest in A ismet, all costsfor the
activity may be allocated as non-fundraising
expenditureson the T3010A return

26

— Wherethetestsin B are met, a portion of
the costsfor the activity may be allocated
on the T3010A return as non-fundraising
expenditures, and a portion asfundraising
expenditures

— In someinstances, even if the activity
would not have been undertaken without
the solicitation of support, charitiesmay be
allowed to allocate a portion of the costs
other than to fundraising expenditures,
wherethe activity also demonstrably
furthersone of the charity’s purposes

27
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» TheFundraising Policy sets out:

— Conduct considered as decreasing therisk of
unacceptable fundraising (e.g. prudent
planning process, good staffing process, etc.)

— Conduct considered asincreasing therisk of
unacceptable fundraising, e.g.

= Sole-sour ced fundraising contracts and/or
non-arm’slength fundraising contracts
without proof of fair market value

= Activitieswhere most of the gross
revenues go to contracted non-charitable
parties
28

= Commission-based fundraiser
remuneration or payment of fundraisers
based on amount or number of donations

= Total resourcesdevoted tofundraising
exceeding total resources devoted to
program activities

= Misrepresentationsin fundraising
solicitations or disclosures about
fundraising or financial performance

= Combined fundraising and charitable
program activity, where contracted to a
party that isnot aregistered charity or
that is compensated based on fundraising
performance
29

— Other circumstancesthat the CRA may
consider (presumably as mitigating factors)

= Small charitiesor charitieswith limited
appeal

= Charitiesthat areinvesting resourcesin
donor acquisition or other types of
fundraising in which thereturn will not be
realized in the sameyear in which the
investment ismade

= Charitieswhose main or major purposeis
to make giftsto qualified donees, or to one
or moreregistered charitiesand asa result
have a different cost structurethan
charitiesthat carry on their own activities

30
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= Charitieswhose activitiesinclude
lotteriesor charitable gaming that is
regulated provincially

= Charitiesengaging in cause-related
marketing initiatives

= Charitieswith extraordinary spending,
relativeto their size, on infrastructureto
ensure compliance with thisfundraising
policy

» TheFundraising Policy setsout an evaluation
grid, which isbased upon aratio of
fundraising coststo fundraising revenue,
which isdifferent than the 80/20 disbur sement
quota

31

— Theratio of fundraising coststo fundraising
revenue during afiscal period will placea
charity in one of five categoriesranging from
rarely acceptable to acceptable:

= Rarely acceptable: Morethan 70% (charity
nets lessthan 30%)

= Generally not acceptable: 50% to 70%
(charity nets30% to 50%)

= Potentially not acceptable: 35.1% to 49.9%
(charity nets 50.1% to 64.9 %)

= Generally acceptable 20% to 35% (charity
nets 65% to 80%)

= Acceptable Lessthan 20% (charity nets
mor e than 80%)

32

G. DONOR'SRIGHTSAND REMEDIESIN
FUNDRAISING

» General exposureto liability involving donors

— Misrepresentation involving issuance of
charitablereceipts and/or the amount

— Failureto comply with donor restrictions

— Failureto disclose excessive fundraising costs

Detrimental reliance upon charitable
endor sements

Detrimental reliance upon improper tax
advice involving donations

— Breach of fiduciary duty and/or breach of
trust in applying fundsto charitable purposes

33
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« Donor’s Statutory Rights

— CFA (Alberta)

= Under s. 53, acourt application may be
brought by “a person who hasmade a
contribution to a charitable
organization”

= |f the Court issatisfied that a charitable
organization isnot using the
contributionsit receivesasaresult of a
solicitation for the charitable purpose
stated or implied in the solicitation, the
Court may:

34

o Require a charitable organization or
any of itsprincipals, directorsor
manager sto return a contribution to
the donor or to pay to the donor a sum
equivalent to the contribution

o Require acharitable organization and
itsprincipals, directors and managers
to usea contribution for the charitable
purpose for which it was donated

o Make a declaration respecting the use
or misuse of contributions by a
charitable organization, or

o Makeany other order that the Court
considersto be appropriate

35

= In addition, s. 55 providesthat non-
compliance with key CFA provisions
constitutes an offence, punishable by afine
of not lessthan $1000 and not morethan
“$100,000 or 3 timesthe amount that the
defendant acquired asaresult of the
offence”

o Every “principal, director, manager,
employee or agent who authorized the
contravention or failure or assented to
it or acquiesced or participated initis
guilty of an offenceand isliabletothe
penalty...whether or not the
cor poration has been prosecuted or
convicted” (s. 55(3))

36
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| CARTERS ca

o Similar provision appliesfor
partnersin a partnership (s. 55(4))

= Under s. 56, a justice who convicts a
defendant of an offence may, on the
application of a person aggrieved, order
the defendant to also pay to the
applicant an amount as compensation
for the loss

— Thelncome Tax Act (Canada)

= Informal complaint to CRA

= Resulting audits

= Receipting and disbur sement violations

37

G. AVOIDING LIABILITY FROM
TESTAMENTARY CHARITABLE GIFTS

» Reducing legal risksfrom estate planning
programs
— Shift thelegal risk away from the charity

= Download therisk to professionals, i.e.
accountants or lawyers, to establish
evidence of duediligence

= Raisethe shield of liability insurance
whenever possible, if available

= Return any original willsor codicilsto
donorsor their lawyers

38

— Avoid circumstances conducive to allegations
of undueinfluence

= Directingwork to a particular lawyer
= Paying for a portion of donor’slegal costs

= Acting aseither an estate trustee (executor)
or attorney under a power of attorney

= Preparing awill or power of attorney

Providing advice on how to structure
disposition clausesin a will

Providing recommendations on how much
of the estate should be given to a charity or
charitiesin general

39
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= Completing the will guide on behalf of the
testator instead of only assisting with
background information

= Meeting with the lawyer when the donor
givesinstructionsfor the will

= Being present when the will isbeing signed

= Offeringto storetheoriginal will, codicil to
awill, or power of attorney

* Managing testamentary gifts

— Ensure that a copy of the will is received and
carefully review charitable gift provisions

— Review any applicable donor restrictions
before agreeing to receive the gift

40

— Reguire progressreportson the
administration of an estate

— Reguest thedistribution of giftsto the estate at
the earliest opportunity

Havelegal counsel review estatereleases asthe
charity cannot sign an indemnity for money or
cause of action beyond what the estate would
have otherwise been liablefor

— Havelegal counsel review estate accounts
before signing estate releases

— Review appropriateness of investments

— Ensurethat tax credits are used against 100%
of incomein theyear of death and carried
back oneyear, if applicable

41

— Makesurethat only duly authorized signing
officers execute the estate release

» Resist voluntary renouncement of a gift

— A charity may be asked to renounce a
testamentary gift in situations of financial
gardship involving family member s of the

€C

— Thereisnolegal authority for acharity to
unilaterally renounce a gift

— Even court authorization for arenunciation of
atestamentary gift isunlikely

— Thecharity therefore hasafiduciary
obligation to pursuetestamentary gifts

« Ensurethat testamentary gifts continue to
honour outstanding pledges

42
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H. AVOIDING LIABILITY FROM DONOR
RESTRICTED CHARITABLE GIFTS

» Thedifference between unrestricted and
donor restricted charitable gifts
— What isan unrestricted charitable gift?

= Anunrestricted charitable gift isa gift to
the charity that isnot subject to any
restrictionsor limitations

— What isadonor restricted charitable gift?

= A donor restricted charitable gift isa
gift that is subject to binding
restrictions, conditions or limitations

43

» Instances of breach of trust involving donor
restricted charitable gifts

— Diverting afund to another application
— Withholding a fund

— Pooling restricted funds with funds of
another donor

— Encroaching on the capital of an endowment
fund

— Altering thetermsof atrust deed
— Borrowing from arestricted fund

— Using surplus funds from afundraising
appeal for a different purpose

44

— Altering terms of adonor restricted fund
without court authorization

« Canadonor restriction be unilaterally varied?

— Only acourt can vary adonor restricted
charitable gift on a cy prés application

— Exceptionsare

= Gift reverting to thedonor on afailed cy
prés application

= Gift reverting to thedonor on thefailure
of either a condition precedent or a
condition subsequent

45
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* How should donor restricted gifts be managed
once received?

— Identify the nature of the charitable gift
— Review and approve donor restrictions

— Effective ongoing management of donor
restricted charitable gifts

= Deposit into the bank account of the
named charity

= Invest fund in accordance with applicable
investment power

= Do not borrow against restricted fund

46

* How can donor restricted charitable giftsbe
avoided in thefirst instance?

— Encourage unrestricted gifts

— Alternatively, encourage the use of non-
binding directions

— Advisedonorsthat all giftsare deemed to
be unrestricted unless specifically stated
otherwise

47

» Preventative stepsto reduce liability involving
donor restricted charitable gifts

— Public fundraising appeals should state that
any surplusfundswill be used for the
general charitable purposes of the charity

— Ensurethat donor restricted gift includesa
cy prés clause that will allow the charity to
amend the purpose

— Ensurethat documentation creating donor
restricted charitable trustsinclude the words
“in trust”

48
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« Protecting donor restricted charitable gifts

— Impact of the Christian BrothersOnt. Court
of Appeal decision

= Claimsagainst charitiesmay increase

= Special purposetrust endowmentswill be
at risk to creditors of the charity

= Theability of donorsto create enfor ceable
restricted giftswill be weakened

= Donorswill bereluctant to give lar ge gifts
directly to an operating charity

— Developing a strategy in response
= Utilize an armslength parallel foundation

= Utilize acommunity foundation or trust
company

49

= Structuregift asa determinative gift with a
gift over to another charity

= For moreinformation see
www.charitylaw.ca article on “ Donor
Restricted Charitable Gifts A Practical
Overview Revisited I1” Part | and Part |l —
April 21, 2006

— TheB.C. Charitable Purposes Preservation Act

= Proclaimed in forcein B.C. on March 8,
2007

= Intended to address uncertainty in the
protection of donations given for a specific
charitable purpose, and seeksto prevent
such donations from being used for objects
other than thoseintended by the donor

50

» Comparison to conditional gifts
— What isthe nature of a conditional gift?
= A conditional gift involvesthe charity
becoming the beneficial owner of the gift
subject to being defeated by a condition
= With a special purpose charitabletrust, the
charity never becomesthe beneficial owner
of the gift but instead holdsit in trust
— Receipting conditional gifts
= Condition precedent gifts cannot be
receipted
= Condition subsequent gifts may be
receiptable:
> Reversion to donor precludesreceipting
o Reversion to another charity can likely
bereceipted

51
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I. AVOIDING LIABILITY IN GIFT AND
FUNDRAISING PROGRAMS
« Giftsof Shares

— Potential liability in relation to improper
valuing and receipting of sharesof publicly
traded companies

= Need toreview CRA position on
determining fair market value

= Need toreview factorsoutlined by CRA in
valuing shares as set out in Registered
Charity Newsdletter No. 12

= Caution needed in valuing flow-through
shares. See“ Donation Tax Shelters and
Flow-Through Shares’, available
http:/iwww. cartersca/pub/semmar/charltv/2008/t
sctim0129.pdf

52

— Gift of sharesor interestsin a business will be
subjected to the Charitable Gifts Act (Ontario)

= Charities can not own morethan a 10%
interest in abusinessfor longer than 7
years

= |f acharity ownsmorethan a50% interest
in a businessthen reporting requirements
to PGT apply

» Giftsof real estate

— 21 year restriction on leasing property under
the Religious Societies’ Land Act (Alberta)

— 40 year restriction on leasing property under
the Religious Organization Land Act (Ontario)

— 3year restriction on leasing property under
the Charities Accounting Act (Ontario)
53

— Liability for toxic property and need for
environmental assessment

— Need for due diligence sear ches

— Inability of charity to managereal property
* Recelving used “giftsin kind”

— Need for appraised fair market value

— Determining the correct eligibleamount of
thereceipt

— Potential liability to third partiesfrom
using recycled property

« Sef insured gift annuities

— Thedifference between self insured and
reinsured gift annuities

54
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= Sdf insured gift annuity
= Reinsured gift annuity
— Legal risks associated with self insured
annuities
= Lack of corporate authority

= Complianceissueswith the Insurance Act
(Alberta)

= Operational financial risks

= Restrictionson foundationsissuing
annuities

« Debt instrumentsforgivable on death
— Need testamentary instrument to for give debt

— If not properly forgiven, will become an asset
owing to the estate

55

« Transferring capital funds between charities

— Ensurethat thereare charitable objectsto
permit thetransfer of funds

I dentify donor restricted charitable gifts

— Identify impossible or impractical donor
restrictions

— Change of trustees by deed of trust

Unrestricted fundsto be applied for
original charitable purpose

— Calculate inter-charity disbursement quota
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» Investment issuesin fundraising

— Determinewhich investment power s apply
and in what jurisdiction

— Adopt and implement an investment plan

— Investment plan needsto compl?/ with
Trustee Act (Alberta) particularly for
delegation

— Investment plan needsto incor por ate and
overridetheinvestment plan and/or agency
agreement of an investment manager

— See www.charitylaw.ca, Charity Law
Bulletin #8 and “L ooking a Gift Horsein the
Mouth Avoiding Liability in Charitable
Fundraising” article for information on the
rulesin Ontario
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» Managed or pooled investment of charitable funds

— Doestherecipient charity have the corporate
power to operate a pooled fund?

— Doestheinvestment power of each
participating charity permit it to invest
charitable monies by pooling monieswith a
third party?

— Doesthe Loan and Trust Corporations Act
(Alberta) have application?

— Doesthe Securities Act (Alberta) have
application?

— Iscourt authorization required to pool
investment funds of various charities?
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» Federal Competition Act - Deceptive
telemarketing & false or misleading
misrepresentation

— Definition of “business’ includestheraising of
fundsfor charitable or other non-profit
pur poses

— The Competition Act does not apply to
fundraising that is solely charitable in purpose

— However, if part of the purpose of the
fundraising includes promoting products or
services, the Competition Act may apply

— Telemarketing is prohibited unlessthereis
statutorily mandated disclosure, which
includes disclosur e of the following:
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= Theidentity of the caller

= Thenature of the product or business
interest being promoted

= The purpose of the communication

= Theprice of any product promoted

= Material restrictions, termsor conditions
of delivery

— In addition, the Competition Act prohibits
anyone engaged in telemarketing from
making arepresentation that isfalse or
misleading in a material respect
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— The prohibition on false or misleading
representations appliesto telemarketing,
door -to-door solicitation, and items offered
for sale by the charity

— A false or misleading representation does not
requirethat it be proven that any person was
deceived or mislead

— Violation of the Competition Act constitutesa
criminal offence

— A duediligence defenceis available

— Directorsand officers of a charity can be held
personally liable
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* Telemarketing and the National Do Not Call List

— On July 3, 2007 the Canadian Radio-
Television and Telecommunication
Commission (CRTC) released telecom
decision CRTC #2007-48

— Thisdecision established a National Do Not
Call List (“NDNC") but registered charities
have been exempted from therulesand
guidelines of the NDNC list

— However, with respect to individual Do Not
Call lists, registered charities must continue to
maintain their own lists and honour consumer
reguests not to be called
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— Thisdecision also removed a requirement,
originating in a 2004 decision, that a toll
free number manned during business hours
must always be provided to the consumer at
the beginning of a call

= However, a contact number must still be
provided when requested

= Thenumber must belocal or toll free

= The number must be answered by an
individual or voicemail and returned in
three business days
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— On December 21, 2007, the CRTC named

Bell Canada asthe NDNC list operator to
manage thefiling of complaintswhile the
CRTC maintainstherolesof investigator
and issuer of notices of violation and
monetary penalties

On January 28, 2008 the CRTC announced
that, “[a]ll telemarketers, including those
making exempt calls, will pay feesto the
investigator to cover itscosts...”

Charities, although exempt from therules of
the NDNC list, will berequired pay leviesto
help financeits NDNC list activities
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— Thefeeamount has not yet been determined
— CRTC expectsto launch the NDNC list by

September 2008

» Legal issuesinvolving fundraising on theinternet
— Territorial jurisdictional issues
— Intellectual property law issues
— Potential for civil action from theinternet
— Domain names, trade-marks and the internet
— Marketing and advertising on theinternet
— PIPEDA and provincial privacy legislation
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« Legal issuesin sponsorship arrangements

Distinguishing between receiptable donations
and non-r eceiptable sponsor ship payments

Theimportance of documenting sponsor ship
arrangements

Protecting and licensing trade-marksin
sponsor ship arrangements

Liability exposurefrom sponsor ship
arrangements
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« Fundraising Liability and Anti-terrorism

— Charitable organizationswill beimpacted asa
result of:

= Broadly worded “ Super Criminal Code”
terrorist offences under the Anti-terrorism
Act

= A new certificate processfor the
deregistration of charitiesunder the
Charities Registration (Security | nformation)
Act

= Money laundering legislation extended to
includeterrorist financing under Proceeds
of Crime (Money Laundering) and Terrorist
Financing Act

— For moreinformation, see www.antiterrorismlaw.ca
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— If acharitable organization or any of its
principals, directors or manager swas named
in a certificate signed under the Charities
Registration (Security Information) Act
(Canada), in the previousfiveyears, the
Minister has groundsto refuseto register or
renew theregistration of the charitable
organization under the CFA (s. 15(2)(b.1))

— TheMinister may also suspend or cancel the
registration of a charitable organization on
the same grounds (CFA: s. 46(2)(c.1))

— Similar provision appliesto fund-raising
businesses (CFA: ss. 23(2)(b.1), 46(2)(c.1))
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— Duediligence response

= Need to become familiar with specifics of
anti-terrorism legisation

= Need to establish due diligence policy to
comply with the law

= Need to conduct duediligence review of
directors, officersand key individuals

= Monitor how monies are being raised and
disbursed

= Review and monitor inter national
relationships, i.e. agency agreement and
joint venture

= Need release and indemnitiesfrom third
parties
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DISCLAIMER

This handout is provided as an infor mation service by Carters
Professional Corporation. It iscurrent only as of the date of the
handout and does not reflect subsequent changesin thelaw. This
handout is distributed with the understanding that it does not
constitute legal advice or establish a solicitor/client relationship by way
of theinfor mation contained herein. The contents are intended for
general information purposes only and under no circumstances can be
relied upon for legal decision-making. Readers are advised to consult
with a qualified lawyer and obtain awritten opinion concer ning the
specifics of their particular situation.
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