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OVERVIEW
* What Isan Endowment?
* What Arethe Advantages of an Endowed Gift?

. W?at Arethe Tax Implications of an Endowed
Gift?

* What Arethelncome Tax Act Requirements of
an Endowed Gift?

e What Should Be Considered in Structuring a
Donor Endowment Agreement?

* What Should Be Considered in Structuring a
Board Endowment Fund?

¢ How Should an Endowed Gift Be Protected?
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WHAT ISAN ENDOWMENT?

* Generally, an endowment isa charitable trust
for arestrictive purpose (i.e. a special purpose
charitabletrust)

* With regard to ecological gifts, an endowment
can be of assistancein establishing a type of
“ Stewar dship Fund” in order to help maintain
an ecological gift of land over theyears

* Anendowment isa gift wherethe capital isheld
for at least 10 year s but can extend beyond for
any period of timeup toin perpetuity
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e Normally, theterm of endowment infersthat the
capital isheld in perpetuity

« An endowment can be created by either the donor
through an endowment agreement (donor
endowment agreement) or by theboard in
initiating the creation of an endowment fund
(board endowment fund)

* An endowment can be made up of capital in the
form of cash, sharesor any other type of property

e Under theIncome Tax Act, an endowed gift is
generally referred to asa “ten year gift” under the)
broader new category of “enduring property”
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* Theincome (e.g. theinterest, dividends or
realized capital gains) can either be expended in
total each year or can bereinvested in whole or
in part

» The capital and/or theincome can berestricted
to aparticular use, such as scholarships, or can
be left unrestricted and used for the general
charitable purposes of the charity

» Thedisbursement of income and capital by the
charity can beleft toitsdiscretion or can be
subject to donor advice, e.g. adonor advised
fund discussed further below
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WHAT ARE THE ADVANTAGES OF AN

ENDOWED GIFT?

e It permitsthe creation of a capital fund on a
long term or perpetual basisin order to support
either specific projectsor the general operation
of acharity, such asa“ Stewardship Fund”

» It createslong term stability by balancing
against possible fluctuationsin yearly
fundraising

¢ |t allowsdonorsto create afund in the name of
thedonor or their familiesin order to havea
long term impact on charitable programs

6
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« It facilitatesthe donor acquiring naming rights
for aparticular project or have naming rights
placed on a building for a specific period of time

* It permitsthe creation of both large segregated
endowed fundsthat areinitiated by the donor,
aswell assmaller contributionsto existing
board endowed fundsthat are established by
the charity

e If an endowment fund is operated through a
parallel foundation of a charity, then the
endowment fund can be protected from
creditors of the operating charity
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WHAT ARE THE TAX IMPLICATIONS OF AN
ENDOWED GIFT?

Enduring Property

* An endowed gift, e.g. a gift wherethe capital is
held for at least 10 yearsor isa bequest or
inheritance (now both part of “enduring
property”) hastax implications under recent
May 2005 amendmentsto the Income Tax Act

80/20 D.Q.

* An endowed gift isexcluded from the 80/20
disbursement quota of therecipient charity,
provided that the endowed gift isheld for at
least ten years

* A transfer of an endowed gift (e.g. enduring
property) between arecipient charity (such as
to aparallel foundation) and another charity
does not affect the 80/20 disbur sement quota
of either

3.5% D.Q.

* An endowed gift, though, will generally be
subject to the 3.5% disbursement quota

* The3.5% disbursement quota only appliesto
thoseregistered charitiesthat hold investment
assets greater than $25,000
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Encroachment on Enduring Property

» If interest and dividend incomeis not sufficient
to meet the 3.5% disbursement quota, then the
charity can encroach on realized capital gains
up to thelesser of the capital gains pool and
3.5% of theinvestment assets of the charity,
provided that the terms of the gift agreement
permit such an encroachment during the first
ten years of the endowment
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WHAT ARE THE INCOME TAX ACT
REQUIREMENTS OF AN ENDOWED GIFT?

* An endowment must meet the statutory
reguirements under the Income Tax Act for a
ten year gift

« A tenyear gift must besubject toatrust or a
direction and be held for a period of not less
than 10 years

* Thedocumentation required to evidence aten
year gift must include the following:

— The document must be executed by the
donor for each gift that ismade

— Thedocument must clearly identify the
donee charity, including its official name

and registration number
11

— Thedocument must indicate the amount of
the gift

— Thedocument must set out the date the gift
ismade

— Thedocument must set out the name and
address of the donor

— Thedocument must set out the serial
number of the official receipt issued to the
donor for the gift

— Theinformation must be attached to
charity’sduplicate copy of receipt
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WHAT SHOULD BE CONSIDERED IN
STRUCTURING A DONOR ENDOWMENT
AGREEMENT?

e Isthereaminimum amount required to
establish a donor endowment agreement?

* Isthefund created by a donor endowment
agreement to consist of moniesor giftsin kind,
e.g. shares?

— eg. If it isagift of shares, then the charity
needsto ensurethat thereisa proper
evaluation of the shares donein advance of
the gift

— Giftsof publicly traded shareswill be
exempt from capital gainstax
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» Isthecapital of thefund tobeheldin
perpetuity or for aperiod of at least 10 years?

e Duringthefirst ten years, isthe charity to have
the ability to encroach on realized capital
gains?

e If thefund istobeheld for at least 10 years, but
not in perpetuity:

— When can the capital be expended after 10
years?

— What isthe capital to be used for at that
time, e.g. arethere any restrictionswhich
apply?
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e For afund that isto be held in per petuity,
can the charity encroach on the capital
after 10 yearsand if so, under what
circumstances?

— e.g. Meeting the yearly disbur sement
quota shortfall

— eg. In theevent of extenuating
circumstances encountered by the
charity in the discretion of the board

15
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» Arefurther contributions of capital permitted
and, if so, arethere any limitations?

— From whom can the contributions be
received?

— Aretheimposition of further limitationsto
be permitted?

— Aretheretime or quantum limitations on
further contributions?
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* What isthe purpose of thefund, e.g. isthereto
bearestriction in relation to the use of the
income and/or capital or can theincome and/or
capital beused for the general charitable
pur pose of the charity?

» Istheapplication of theincome/capital to be
structured asa “donor advised fund” and if so,
isit clear that the board of the charity must
ultimately exerciseitsdiscretion over the
expenditure of the income and/or capital as
opposed to that of the donor?
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» Istheinvestment policy of the charity to be
incor por ated by reference into the endowment
agreement or isthe donor allowed to impose
specific investment terms of reference on the gift?

— Doesthe prudent investor standard from the
Trustees Act apply?

— Doesthe charity have an investment policy?

— Doesthe charity have an agency agreement to
delegate investment decision making to an
investment manager ?

— Isthedonor abletoimposerestrictionson the
type of investment and what happensif the
restrictionsno longer are prudent in the
circumstances?

18

www.carters.@ 6 www.charitylaw.@m




CAIQERSC& Terrance S. Carter, B.A., LL.B., Trade-mark Agent©

» Isthecharity ableto charge areasonable
administrative charge against theincome of the
endowment fund?

» Arethedetailsof an administrative charge
contained in the endowment agreement or isit
to be cross-referenced to the gift policy of the
charity

» Doesthe charity have a disbursement policy to
determine how much incomeisto be paid out
each year from the endowed fund and how
much isto bereinvested and under what
circumstances there can be an encroachment on
capitalized income and capital ?
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« Doesthe endowment agreement permit a
transfer of the endowed fund and change of
trustee to another charity, such asa parallel
foundation?

» Doesthe endowment agreement include acy
préstype of clause to permit the charity to
change the purpose of the gift in the event that
the original purpose becomesimpossible or
impractical ?

» Doesthe endowment agreement need to
include a deter minable gift provision to protect
the endowed gift by requiring it to be
transferred to another charity in the event of
the insolvency, bankruptcy or winding up of
the charity?
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» Doesthe endowment agreement permit
amendmentsto the administrative terms of
the agreement?

e Isthedonor to be given namingrights? If so:

— How long do the naming rights extend for?

— Hasthecharity retained theright to
terminate the naming rights of a donor and
under what circumstance?

21
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WHAT SHOULD BE CONSIDERED IN
STRUCTURING A BOARD ENDOWMENT
FUND?

e Theboard of the charity should createthe
terms of a board endowment fund by adopting
a board resolution

* Thereshould be aboard resolution to authorize
each board endowment fund

* Thesubstantive terms of a board endowment
should generally be similar to thetermsof a
donor endowment agreement as described
above
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» Example of board endowed funds could
include for example

— A perpetual endowment fund
— A building fund
— A debt reduction fund

— A scholarship fund

— A named conservation fund, such asa
“ Stewar dship Fund”
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¢ Havethetermsof the board endowment fund
been adequately communicated to the donor in
writing or isit available at the website of the
charity?

* Istheresomeform of an endowment fund
contribution agreement in order that the
donor can evidencein writing that the gift
meetsthe requirements of aten year gift under
the Income Tax Act?

24
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HOW SHOULD AN ENDOWED GIFT BE
PROTECTED?

e Impact of the Christian Brothers Ont. Court of
Appeal decision
— Endowed giftswill now beat risk to
creditors of the charity

— Claims against operating charitiesthat hold
large endowed funds may increase

— Theability of donorsto create enfor ceable
restricted gifts may bein question if not
properly structured

— Donors may become morereluctant to give
large giftsdirectly to an operating charity
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» Developing astrategy in reserve

— Establish and/or utilize an arms-length
parallel foundation to receive endowed gifts

— Possibly utilize a community foundation or
trust company to receive endowed gifts

— Structure a gift asa determinable gift with a
gift over to another charity in the event of an
actual or pending insolvency or bankruptcy
of the charity
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DISCLAIMER

This handout is provided as an infor mation service by Carters
Professional Corporation. It iscurrent only as of the date of the
handout and does not reflect subsequent changesin law. This handout
isdistributed with the understanding that it does not constitute legal
adviceor establish any solicitor/client relationship by way of the
information contained herein. The contents are intended for general
information purposes only and under no circumstances can berelied
upon for legal decision-making. Readersare advised to consult with a
qualified lawyer and obtain awritten opinion concer ning the specifics
of their particular situation.
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