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1. Basisof Impact Upon Charities

» Anti-terrorism Legislation impacts charities
from three per spectives:

— “Super Criminal Code’ terrorist offences
under the Anti-terrorism Act

— New certificate processfor the deregistration
of charitiesunder the Charities Registration
(Security Information) Act (“ CRSIA”)

— Money laundering legislation extended to
includeterrorist financing under Proceeds of
Crime (Money Laundering) and Terrorist
Financing Act (“PCMLTFA") asamended
by Bill C-25

2. Criminal Code Definitions Under Anti-
terrorism Act That Impact Charities
“Terrorist Activity” Definition
* Includesavery broad definition of “Terrorist
Activity” (S. 83.01)

» Definition coverssituations that may impact

charities, which amongst othersincludes:

— Actsor omissions

— Both in and outside of Canada

— Committed in whole or in part for political,
religious or ideological purposes, objectives
or causes (subject tothe R. v. Khawaja
decision)

4
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— With theintention of intimidating the
public with regard to its security, including
its economic security, or compelling a
person, government or organization to do
or refrain from doing any act

— That intentionally causesinjury or death,
endangersa person’slife or causes a serious
risk to health or safety of the public or any
segment of the public or causes substantial
property damage likely to cause the above
harm or a seriousinterference or
disruption of essential services

5

— Includes conspiracy, attempt or threat to
commit aterrorist activity

— Includes being an accessory after the fact or
counsdlingin relation to any terrorist act

» Definitionsalso include actions taken against
“Internationally Protected I ndividuals’

— Foreign Missions and I nternational
Organizations Act extends “ inter nationally
protected person” statusto foreign
representatives including diplomatic and
other officersat an “intergover nmental
conference’

— The means of transportation and meeting
areafor “internationally protected persons’

are also protected
6
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— Any threatening or commissioning of acts
against such “persons’, “official premises’,
or “meansof transport” which islikely to
endanger thelifeor liberty of such personsis
aterrorist activity

— Therefore protestors blocking aroad to a
WTO Conferenceor a G8 Summit run the
risk of committing aterrorist activity

“Terrorist Group” Definition
o “Terrorist group” isvery broadly defined
o “Terrorist group” isdefined (S.83.01) as.

— A “Listed Entity” (S.83.05), i.e. An entity
that the government has reasonable grounds
to believe

7

» Hasknowingly carried out, attempted to
carry out, participated in or facilitated a
terrorist activity, or

» |sknowingly acting on behalf of, at the
direction of, or in association with such
entity

— An entity that hasasone of its purposes or
activitiesfacilitating or carrying on of
terrorist activities

— An entity includestrusts, unincor por ated
associations and or ganizations, and an
association of such entities

8
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“Facilitation” Definition

« “Facilitation” isvery broadly defined in s.
83.19(2)

o Aterrorist activity is“facilitated” whether or not

— Thefacilitator knowsthat a particular
terrorist activity isfacilitated,;

— Any particular terrorist activity was foreseen
or planned at thetime it wasfacilitated; or

— Any terrorist activity was actually carried out

» Thedefinition of “facilitation” appliesto the
entire“Part” of the Criminal Code on terrorism

 To*“facilitate” aterrorist activity isfor practical
pur poses devoid of a“mensrea”’ or guilty mind
element

9

e Thisisdifferent from the 1999 U.N. Convention
for the Suppression of the Financing of
Terrorism that uses mor e intentional language
of “willfully” and “knowledge” in describing
offences of financing terrorism

« Under Anti-terrorism Act, unintentional actions
of a charity may thereforeresult in a charity
unwittingly being aterrorist group

 Inaddition, “actusreus’ or guilty act isno
longer a necessity
 Recommendation:

— Amend the Criminal Code “facilitation” of
terrorist activities provisionsto requirethe
Crown to prove criminal intent to find any
person guilty of such an offence

10
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3. Specific Criminal Code Offences That May
Impact Charitiesunder Anti-terrorism Act
(5.83.03) Directly or indirectly providing or
inviting the provision of property, financial or
other related services that facilitatesor carries
out aterrorist activity or benefitsaterrorist

group

(S5.83.04) Directly or indirectly using or
possessing property to facilitate a terrorist
activity

(5.83.08) Dealing with property, facilitating

transactions or financial or related services for
the benefit or at direction of aterrorist group

11

(5.83.18) Directly or indirectly participating or
contributing to any actions that enhancethe
facilitation of aterrorist activity

(S5.83.21) Directly or indirectly instructing a
person to carry out activitiesfor the benefit of
aterrorist group

(S5.83.22) Directly or indirectly instructing a
person to carry out aterrorist activity

(S5.83.14) The Attorney General may apply for
an Order of Forfeiture of Property of a
terrorist group

12
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I mpact of Criminal Code Offenceson Charities

Theinteraction between the Criminal Code
provisions amended by the Anti-terrorism Act,
The Foreign Missions Act, and the Public
Safety Act could lead to charities unwittingly
violating the Criminal Code in a numerous
situations, including the hypothetical fact
situationsthat follow:

— FACT SITUATION #1 — A charity through
afundraiser requeststhe provision of
medical suppliesto fund an agent in the
Middle East and givesinstructionsto the
agent to usethe suppliesat a hospital that
might treat or give medicineto a member
of aterrorist group

13

— FACT SITUATION #2 — A charity
through a fundraiser solicitsfundsfor a
programme to conduct aerial drops of food
packagesin Afghanistan where some
remaining member s of the Taliban might
receive a few of the food packages

— FACT SITUATION #3— A hospital
foundation raisesfundsfor the general
operations of a hospital that provides
medical careto student protestorsat an
anti-globalization protest who erect a road
block leading to an Inter national Economic
Summit

14
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— FACT SITUATION #4 — A religious
denomination provides funding to alocal
church that assists student protesters by
providing sleeping facilitiesin its church
basement in fact situation #3 above

— FACT SITUATION #5— A church
or ganizes a two week prayer vigil in front
of a private abortion clinic in the hope that
therewill be fewer abortionstaking place
at theclinic. Clients of the clinic complain
that they cannot access servicesat the
clinic because of fear of intimidation from
member s of the vigil even though the
participantsutter nothreats. Theowners
of the abortion clinic are also upset because
they havelost revenue during the vigil

15

— FACT SITUATION #6 — A charitable
organization that dealswith refugees
findsachurch or agroup of individuals
willing to sponsor a refugee claimant
from a Southeast Asian country. The
organization hasinterviewed the refugee,
but does not know that therefugee's
brother, who occasionally receives
financial help from the refugee, may be
linked to al Qaida

16

www.carters.@m 8 www.charitylaw.@m




CAIQERSC& Terrance S. Carter, B.A., LL.B. ©

— FACT SITUATION #7 — A church collects
donationsfor a young Afghan boy whois
undergoing emergency medical treatment in
Canada. Someof thefundsarewired to
family membersin Afghanistan who will be
caring for the boy when hereturns home.
One of hisrelativesin Afghanistan who
helps manage the fundsthat have been
received has some links to membersof the
Taliban

* Inall of thesefact situations, the charity, the
fundraiser, the agent and donor s may be found
to haveviolated the Criminal Code, with
corresponding loss of charitable status

17

Conseguence of Criminal Code Offences

* A charity that isfound to bein violation of the
Criminal Code provisions applicable to
terrorism could face consequences on many
fronts

* Not only might the charity be subject to the
relevant penaltiesunder the Criminal Code
and inclusion asa “listed entity” but it could
also be subject to possible loss of charitable
status under the CRSIA, aswell asthe
freezing, seizure, restraint, and forfeiture of
its charitable property

18
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— Directorsof charities could face fines,
penalties, and even imprisonment

— Under section 83.08 of the Criminal Code,
theassetsof all “terrorist groups’ can be
frozen

— Under sections 83.13 and 83.14, ajudge
may make an order for the seizureor
forfeiture of property that isowned or
controlled by or on behalf of a“terrorist
group” or that has been or will be used, in
wholeor in part, to “facilitate” a“terrorist
activity”

19

Inclusion as a Listed Entity

» Thereexiststhelatent potential that a charity
could conceivably beincluded asa “listed entity”
under s. 83.05 of the Criminal Code

* TheCriminal Code authorizesthe Governor in
Council to establish such alist if, on the
recommendation of the Minister of Public _Safgg/
and Emergency Preparedness, he/sheis satisfi
that therearereasonable groundsto believe that:

— “Theentity knowingly carried out, attempted to carry
out, participated in or facilitated aterrorist activity;
Or”

— * Theentity isknowingly acting on behalf of, at the
discretion of ort in association with an entity referred
to [above]”

» Thelist waslast updated October 23, 2006 and
includes 40 or ganizations

20
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4. Proceeds of Crime (Money Laundering) and
Terrorist Financing Act (“PCMLTFA™)

 TheAct requirescertain transactionsto be
reported to FINTRAC, a new gover nment

agency
* Dutytoreport to FINTRAC includes, among
others:

— Banksand other financial intermediaries

— Companiesto which thetrust and loan
companies act applies

— Trust companiesregulated by a provincial
act

21

— Personsand entities authorized to engagein
the business of dealing in securitiesor
engaged in the business of foreign exchange
dealing

 What must bereported?

— Suspicious attempted transactions

= Sourceor destination of fundsis
suspicious

= Nature of transactions, e.g. clusters of
transactions through multiple entities

22
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— Largetransactionsand cross border
= All cash transactions over $10,000

» |mport or export of cash or other
monetary instruments over $10,000

« PCMLTFA isimportant for charities because:
— Possiblereporting dutiesfor charities

» i.e. exemption from registration under
S.35(2) 7 of the Securities Act (Ontario)
for charities, which may be seen as
authorizing charitiesto carry on the
business of dealing in securities

23

» j.e. Subsequent regulationsreleased on
May 9, 2002, include definitions such as
“Financial Entity” that may include
charities because of the requirements
under provincial Loan and Trust
Corporation legislation

— Possible exposureto being reported by
another entity

— Who theinformation goesto, i.e. FINTRAC,
and then to RCMP, CSIS, and CRA

— What theinformation may be used for, i.e.
deregistration

24
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The Impact of Bill C-25 on Charities

* On October 5, 2006, the Minister of Finance
introduced Bill C-25, An Act to amend the
Proceeds of Crime (Money Laundering) and
Terrorist Financing Act and the Income Tax Act

» Bill C-25received Royal Assent on December
14, 2006

 Theamendments of Bill C-25 are being brought
into forcein stages over atwo year period
starting June 23, 2007

» Bill C-25 givessignificantly increased powersto
gover nment agenciesto investigate charities

25

* Some of the most important amendmentsin
Bill C-25that are applicableto charitiesare
amendments that will:

— Bolster identification of charitiesand their
directors, record-keeping and reporting
measur es applicable to financial
institutions and inter mediaries

— Allow FINTRAC to disclose additional
information, to both domestic and foreign
law enforcement and intelligence agencies

26
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— Allow CRA todiscloseto FINTRAC, RCMP
and the Canadian Security Intelligence
Service information about charities, including
identifying infor mation of the charities
directors and officer s suspected of being
involved in terrorist financing activities

 Theamendmentswill greatly increasethe level
of information sharing and collection among
virtually all federal agenciesthat could
potentially investigate or bring allegations and
chargesagainst charitiesand their directorsand
officers

 Theamendmentsalso highlight theincreasing
focus on, and investigation of, charities and their
possible linksto terrorism

27

5. The Charities Registration (Security I nformation)
Act (“CRSIA”)
Practical | mpact

 Even if a charity is not charged with a Criminal
Code offence, a possible violation of the Criminal
Code may result in a charity losing its charitable
status without the protection of due process

Certificate | ssued

 TheMinister of Public Safety and Emer gency
Preparedness and Minister of National Revenue
may sign a certificate that, based upon security or
criminal intelligencereports, there arereasonable
groundsto believe that aregistered charity or an
applicant for registered charity status:

28
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— Has made, makes or will make available any
resour ces, directly or indirectly to a listed
entity

— Made available any resour ces, directly or
indirectly, to an entity (not a listed entity)
that was and continuesto be engaged in
terrorist activitiesor activitiesin support of
them

— Makesor will make available any resour ces,
directly or indirectly, to an entity (not a
listed entity) that engagesin or will engagein
terrorist activitiesor activitiesin support of
them

29

Concerns | nvolving the I ssuance of a Certificate
* No knowledgeor intent isrequired

 Past, present and future actions can be
considered

» Noduediligence defence
* No definition of what “indirectly” means
* Nowarning given

* Low standard of “reasonable groundsto
believe’ utilized

« “Confidential” information considered may not
be disclosed to the charity

* Nocriminal chargesneed to belaid in order to
issue a certificate

30
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Referral to Federal Court Judge

* Thecertificate must be served upon the charity
or theapplicant and referred to asingle
Federal Court Judgefor judicial consideration

» Thecharity or applicant isto be provided with
asummary of information and areasonable
opportunity to be heard

 TheFederal Court Judgewill then determineif
the certificateisreasonable and if so, the
charity will lose its charitableregistration or
the applicant will beineligibleto become a
charity

 TheFederal Court Judge sdetermination is not
subject to appeal or review

31

Evidenceto Be Examined in Private by Federal
Court Judge

» Thesecurity or criminal intelligencereports
used by the Ministers

o Other evidenceif the disclosurewould be
injuriousto national security or the safety of
anyone

* Any reliableand relevant information can be
examined, whether or not it isor would be
admissiblein a court of law

32
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Effect of Certificate

* Onceacertificateisdetermined to be
reasonable by a Federal Court Judge, then the
registration of that charity isautomatically
revoked

 Thismay result in theloss of charitable
property dueto the 100% tax imposed on
revocation of charitable status

* A certificateiseffectivefor a period of seven
years, but may be cancelled earlier upon an
application based upon a material change of
circumstances

33

“Under the Shadow of the Certificate Process’

» During testimony befor e Parliament committees
reviewing Bill C-36 (now the Anti-terrorism Act),
senior CRA officials have stated that the
certificate provisions constituted a “ prudent
reserve power”, although never utilized to date

» Thecertificate processisthe same asthe security
certificate process under the Immigration Act
that the S.C.C. ruled was unconstitutional in the
Charkaoui v. Canada (Citizenship and
I mmigration) decision

» Senior CRA officials also confirmed during
testimony the “voluntary deregistration” of
charitiesand withdrawal of applicationsasa
result of inquiriesby CRA about possible
terrorist connections

34
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House of Commons Subcommittee Report
Recommends Major Changes to Anti-terrorism
Legisation

* Thefinal report of the House of Commons
Subcommittee on itsreview of the Anti-terrorism
Act was published March 27, 2007

» Selected recommendationsfor changeto CRSIA
include the following:

— Implement a “duediligence” defencefor
charitiesfacing deregistration under
S.4(1)(a)(b) and (c)

35

— CRA should consult with charitable sector
and develop “madein Canada ‘best
practice’ guidelines’ to assist charitiesin
their due diligence assessments

— Institute a mensrearequirement into
paragraphs 4(1)(b) and (c)

— Right to appeal for charitiesfrom a
decision that areferred certificateis
reasonable

36
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Recommendations

» |nstitutea clear mensrearequirement by
adding thewords“the applicant or registered
charity knew or ought to have known that” be
added into paragraphs (4)(1)(b) and (c) of the
CRSIA

* In consultation with the charitable sector, the
CRA develop and put into effect “made-in-
Canada’ best practice guidelinesto provide
assistance to applicantsfor charitable status
and registered charitiesin their due diligence
initiatives

37

« Amend the CRSIA so that the Federal Court
judge, to whom a certificateisreferred, shall
not find the certificate to be reasonable where
an applicant or registered charity has
established that it has exercised duediligence
to avoid theimproper use of itsresources
under section 4(1)

* Amend section 8(2) of the CRSIA to allow for
an appeal to the Federal Court of Appeal of a
decision by a Federal Court judgethat a
referred certificateisreasonable

38
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6. TheRisk to Charities
Triple Threat from Anti-terrorism Legidation

 Past, present and future acts can be considered in
revoking or denying charitable status

« Caninvolve Criminal Code offences, lossof
charitable status and money laundering violations

» Canresult in penalties, imprisonment and seizure
of charitable property

Lack of Fairness Before the Law Under CRSI A

» Certification processisbased on “reasonable
groundsto believe’

* Limited accesstoinformation
» Normal rules of evidence do not apply
» Burden of proof is shifted

Limited Defence

* Noduediligence defence available for charities
for either

— Criminal Code offences
— Lossof charitable statusunder CRSIA
* Knowledge and intent have been curtailed

— Facilitation of terrorist activitiesor groups
involves lower threshold than other Criminal
Code offences

— Not arequirement at all for loss of charitable

status
40
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Discrimination Concerns of Anti-terrorism Act

— Charitieswith political, religiousand
ideological purposes may be mor e suspect
because they in part meet the definition of
“terrorist activity”

— Réligious, ethnic and environmental charities
may be scrutinized mor e than others

Negative mpact on Charities From Anti-terrorism
Act

— Changein public’'s perception of charitiesas
being associated with possible financing of
terrorism

— Possible “chill effect” on future charitable
activitiesfor international religious and
humanitarian NGOs

41

Serious Penalties and Liability to Charities

» Directorscould be charged with Criminal Code
offences

» Agentsof charitiesinvolved in inter national
oper ations could expose both the charity and
directorsto liability

* Breach of fiduciary duty arising from a loss of
charitable property could lead to personal
liability for directors

 Fines, penaltiesand Criminal Code chargesare
not normally included in insurance coverage

* Giftsby donorsto acharity that isaterrorist
group may put thedonorsat risk of violating the
Criminal Code and will thereforerequire
appropriateinquiries of intended recipient
charities

42
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7. Developing a Due Diligence Response to Anti-
terrorism Act

The Need for Due Diligence

* Duediligenceisnot a defencefor either
— Criminal Code offences
— Certificatesrevoking charitable status

» Duediligence, though, can be effectivein
avoiding possible violations of Anti-terrorism Act
before they occur

» Undertaking duediligenceis mandatory in
accor dance with the common law fiduciary
obligations of directorsto protect charitable
property

43

Global Standards Required for Charities That
Operate | nternationally

 CRA “Charitiesin theInternational Context”
stressesimpor tance of taking into account “Best
Practice” standards of international policy
making institutions such as Financial Action
Task Force (“FATF”) and key jurisdictions,
such asthe United States and the United
Kingdom

* Financial Action Task Force on Money
Laundering

— The FATF identified non-profitsas an area of
concern in its Special Recommendations on
Terrorist Financing

a4
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— The FATF then issued areport on October
11, 2003 which outlines specific
recommendations applicable to non-profits
and regulatory authorities

— The FATF primary policy documents, The
Forty Recommendations and The Nine Special
Recommendationson Terrorist Financing, set
theinternational standard for combating the
financing of terrorism

— Although the FATF hasno legislative
authority, it isproving to haveincreasing
influence over policy dealing with
counterterrorism measuresin member
nations

45

* United States Department of the Treasury

— The US Treasury Department has madethe
oversight and regulation of charities and
NGOsa particular focus of itsrecent anti-
terrorism initiatives.

— The US Treasury Department's™ Anti-
terrorist Financing Guidelines: Voluntary
Best Practicesfor US Based Charities' (" Best
Practices*), revised in 2005, has become an
inter national benchmark for operating
charities

— These Best Practices appear to carry theforce
of law and failure to comply with them
ensuresincreased scrutiny from authorities

46
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— In March 2007 the Best Practiceswere
supplemented by the US Treasury
Department publication " Risk Matrix for the
Charitable Sector" (" Risk Matrix*), which
identifiesrisk factorsthat would make full
compliance with the Best Practices essential

— USTreasury Department publications,
including the Best Practices and the Risk
Matrix, have been subsequently mirrored in
several key FATF policy documents dealing
with the oversight and regulation of charities

* |Important not only for charitiesthat operate
inter nationally, but those that transfer funds
cross border, work with international partners
and utilize foreign financial institutions

a7

What Does Due Diligence Include
» Duediligencethrough education
» Duediligenceat the board level
* Duediligence at staff and volunteer level

» Duediligence checklist of charitable programs
and ongoing risk assessments of projects

» Duediligence concerning umbrella
associations

» Duediligence concerning “ affiliated charities’

48
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Duediligence with regard to third party
agents, i.e. foreign financial institutionsand
recipient organizations, subcontracting

or ganizations, etc.

Due diligence concer ning donors

Due diligence concer ning publications,
website, public statements, etc.

Developing an in-house due diligence
proceduresto ensure ongoing, regular due
diligencereviews

49

Evidencing due diligence with insurance
companies

Documenting due diligence through
coor dinating anti-terrorism policy
statements

Evidencing due diligence with CRA

Evidencing due diligence with legal counsel

50
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8. Summary of Recommendations

 Amend the Criminal Code “facilitation” of
terrorist activities provisionsto requirethe
Crown to prove criminal intent to find any
per son guilty of such an offence

* |nstitutea clear mensrearequirement by
adding thewords“the applicant or registered
charity knew or ought to have known that” be
added into paragraphs (4)(1)(b) and (c) of the
CRSIA

* |In consultation with the charitable sector, the
CRA develop and put into effect “made-in-
Canada” best practice guidelinesto provide
assistance to applicantsfor charitable status and
registered charitiesin their duediligence
Initiatives

51

 Amend the CRSIA so that the Federal Court
judge, to whom a certificateisreferred, shall
not find the certificate to be reasonablewhere
an applicant or registered charity has
established that it has exercised due diligence
to avoid theimproper use of itsresour ces
under section 4(1)

* Amend section 8(2) of the CRSIA to allow for
an appeal to the Federal Court of Appeal of a
decision by a Federal Court judgethat a
referred certificateisreasonable

52
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