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A. OVERVIEW OF TOPICS

« Introduction

« Common Law Dutiesand Liabilities

» Statutory Dutiesand Liabilities

Note: For a more detailed discussion, see
attached Summary “A” entitled “The
Legal Dutiesof Directors of Charitiesand
Not-for-Profits’

B. DEFINITION OF DIRECTOR AND
OFFICER

« For thispresentation, referencesto
cor poration include an unincor por ated
association or atrust

« Adirector isgenerally anyone who takeson
therole of the directing mind of a corporation

» Adirector can beknown asatrustee,
governor or board member
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» An officer carriesout the day to day functions
of the corporation at the direction of the board
and generally includes cor porate officer
positions of president, vice-president, secretary
and treasurer

« An officer can also be a member of the board
of directors, but not necessarily

e An officer can also beadirector or can
become a de facto director

» For purposes of this presentation, referenceto
director isdeemed to include officer, except
where stated

4

DIFFERENT TYPES OF CORPORATIONS
« Sharecapital corporations
(business cor poration to make a profit)

Public

Employees
Officers
Directors
Shareholders

(Owners)

* Not-for-Profit Corporations
(non profit purpose but not charitable)

Public

Employees
& Volunteers
Officers
Directors

Members
(non-owners but often beneficiaries)
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* Charitable Corporations
(charitable purpose akin to a public trust)

Public

Employees
& Volunteers

Officers

Directors

Members
(non-owners but accountability group
for the public trust)

7

D. COMMON LAW DUTIESAND LIABILITIES
« Management of the Corporation
— Directorsareresponsiblefor all aspects of

corporation’s operations on ajoint and several
basis

— Tofulfill duties, directors must ensure:

= Objectsare properly carried out and
activities comply with objects

= Corporation’sfinancial stability and
overall performance

= Proper hiring and supervision of
management and staff

— Failureto act, i.e. inaction, can result in
personal exposureto liability, i.e. liability of
WorldCom directors

8

* Duty of Care

— Directorsof all corporations must exercise
certain standard of carein carrying out
duties

— But standard of carevaries depending on
type of corporation

= Business corporation

o Statutory objective standard of care

o Reasonably prudent person

9
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= Not-for-profit corporation (non-
charity)

o Common law subjective standard of
care

o Director’s own knowledge and
experienceimportant

o New Canada Not-for-Profit
Corporations Act will establish an
objective standard of care

= Charitable corporation

o Additional expectations beyond
subjective standard

o Directorsof charitiesalso subject to
fiduciary duties as quasi-trustees of
charitable property

10

+ Liability Risk for Lack of Corporate
Authority

— Corporate authority defined by corporate
objectsin governing documents

— All corporate activities must fall within
parameters of these objects

— Liability resultswhere director s act
outside scope of thisauthority

11

» Liability Risk for Negligent Mismanagement
(Tort)

— Tort iscivil wrong for which injured party can
seek damages from the court

— Directors can be personally liable for
corporation’stortswhere own conduct or
inaction contributed to victim’sinjury

+ Liability Risk in Contract

— Directorsgenerally not personally responsible
for contracts signed for corporation

— However, need to have proper corporate
authority to sign contractsand ensure
contractual terms are complied with

12
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+ Liability Risk for Breach of Fiduciary Duty

— Overview

= Directorsof charitable corporationsare
subject to fiduciary duty to act as quasi
trustee of charitable property

= Directorsof not-for-profit corporations
also have fiduciary dutiesto put the
interest of the corporation ahead of
their own interest

Fiduciary duties owed to charitable
objects, cor poration, donors, members
and creditors

13

— Summary of fiduciary duties
= Duty to act honestly

o Conflictsof interest to be avoided and
disclosed

o Directorsmust not act fraudulently

= Duty of loyalty

o Director’'ssoleinterest istothe
cor poration

o Director’sinterestsnot to be placed in
conflict with those of corporation

14

= Duty of diligence/duty to act in good faith
o Directorsto diligently attend to duties
by being familiar with all aspects of
corporation

o Directors may have liability exposure
at common law for failureto attend to
their legal duties or those of the
corporation

o Where necessary, advice of qualified
professionals should be sought

= Duty to exercise power

o Directorsresponsible for managing
corporation

15
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o Delegation to management, staff and
volunteersispossible, but directors
must always supervise

= Duty of obedience

o Directors must comply with
applicable legislation and the
corporation’s gover ning documents

o All valid cor porate decisions must be
implemented

16

= Duty to avoid conflict of interest

o Conflictsof intereststo be avoided

o Directors must also avoid anything
that gives director appearance of a
personal benefit

o Where conflicts occur, they areto be
declared, director to not participate
in discussions or vote, and may even
havetoresign

17

= Duty of prudence

o Directorswith special expertise must
useit prudently to achieve best
result for corporation

= Duty to continue

o Resignation asdirector will not
relieve all obligations

o May even constitute breach of trust

> Independent legal advice should be
obtained in considering resignation

18
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« Liability for Breach of Trust

— Overview

= |n addition to fiduciary quasi trustee
duties, directors of charitable
corporations may also be trustees of
some charitable property

= However, fiduciary dutiesand trustee
duties essentially the same

= Recent Aids Society case emphasizes that
directorshave obligation to apply
charitable property to charitable objects

19

= Where charitable property lost asa result
of actions or inactions of directors, breach
of trust could befound

— Potential liability risks

= Remuneration of directors

° In Ontario, directors of charitable
cor porations cannot receive direct or
indirect remuneration, e.g. asemployee
or contractor, without court approval

o Indemnification and directors
insurance now available, provided that
regulations are complied with

20

= Dealing with charitable property

o Directorsresponsiblefor handling of
charitable property

o Personal liability resultswhere
mismanagement occur s

= Dealing with charitable objects

o Charitable property can only be
applied to charitable objects

o Failureto properly apply charitable
property may result in personal
liability

21
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= Dealing with special purpose charitable
trusts

o Directorsof charitable corporations
havefiduciary obligationsto donors

o Liability for breach of trust possible
wheredonor restrictionsor terms of
endowment funds are not complied
with

= |nvestment of charitablefunds

o Directorshaveaduty toinvest
charitable property
22

o Liability can result from failureto
comply with investment powersaswell
as bad investments, overly conservative
decisions and missed opportunities

= Commingling of donor restricted funds

o Aregiftssubject torestrictionsor
limitations?

o Commingling of donor restricted gifts
now possible under Charities Accounting
Act (Ontario) regulations

o See Charity Law Bulletin #4 at
www.charitylaw.ca

o But cannot commingle with general
funds

23

E. STATUTORY DUTIESAND LIABILITIES
* Overview

— Many federal and provincial statutes
impose offences and penaltiesfor acts and
omissions of corporatedirectors

— Directorscan be held personally liable, as
well asjointly and severally, with other
directors

— Only defenceisduediligence

— Resigning asa director may not limit
liability though there are generally
limitation periods

24
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» Federal Statutes

— Canada Corporations Act

= Wages and vacation pay

= Conflict of interest

= Reporting requirements

= Books, minutes and records

= |dentification of corporation
= Membership lists

= Winding up

= General penalty
25

— Income Tax Act (Canada)

= Directorsjointly and severally liable to pay
employee income tax deductionsfor two
years after term of office

= Directorsmay be personally liableif
charity failsto comply with numerous
reporting requirements, e.g. annual charity
information return, improper charitable
receipts, or giving improper tax advice

= Directorsmay also face finesand
imprisonment if they areinvolved in
making false or deceptive statements or
evading compliance with the I ncome Tax
Act

= Avoid liability by showing positive steps
taken to ensure compliance
26

— Excise Tax Act (Canada)

= Directorsjointly and severally liable
for corporation’sfailureto collect &
remit GST

= Liability continuesfor two yearsafter
ceaseto bedirector

— Canada Pension Plan

= Joint and several liability where
corporation failsto remit employee
pension premiums

27
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— Canadian Environmental Protection Act

= Positive dutiesimposed on directorsto
ensure compliancein relation to air and
water pollution aswell astoxic
substance storage and disposal

= Failureto comply could result in
prison termsand fines

— Anti-terrorism Legislation

= Legidation hasseriousliability risksfor
charitable corporationsand directors,
particularly thoseinvolved in over seas
work

28

= Risksinclude seizure of charitable
property, loss of charitable status and
Criminal Code charges

= See www.antiterrorismlaw.ca
— Criminal Code

= Bill C-45 (Westray Mines) for gross
negligencein work place safety

= Section 336 —criminal breach of trust

29

« Ontario Statutes
— Corporations Act (Ontario)
= Wages and vacation pay

o Directorsjointly and severally liable
to employeesfor all debtsduefor
services performed for the
corporation

> 6 months wages and 12 months
vacation pay is maximum

= Reporting requirements
= Conflict of interest
= General offence provision

30
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— Retail Sales Tax

= Directorsjointly and severally liable
wher e cor poration failsto remit

— Workplace Safety and | nsurance Board Act
(Ontario)

= Directorsarenot liablefor
corporation’sfailureto remit premiums
unlessit can be shown they did not
intend to pay them

31

— Pension Benefits Act (Ontario)

= Directorswho fail to pay corporation
premiumsfor employee’'s pension plans
and to hold moniesin trust may be
ordered to make up contribution

= Failureto comply may subject directors
tofines

— Ontario Health Insurance Program

= Directorswill be held personally liable
for premiums and health tax not paid
by corporation
32

— Occupational Health and Safety Act
(Ontario)

= Directorsrequired to takereasonable
stepsto comply with workplace health
and safety requirements

= Failuretodo sowill result in finesto
corporation and itsdirectors

— Environmental Protection Act (Ontario) and
Related L egislation

= Directorsrequired to takereasonable
careto prevent unlawful discharge of
contaminants

33
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= Personsin control of contaminantsare
responsible for cleanup and related
costs

= Appropriate environmental audits need
to be obtained before purchasing or
receiving land

— Child and Family Services Act (Ontario)

= Failuretoreport child abuseisan
offence

= A charitable corporation and its
directors may beliable where employees
fail toreport abuse or whereit occurs
because of failureto monitor employees
and operations

34

— Trustee Act (Ontario)

= Act establishesthat directors of
charitable cor por ations have power and
duty to invest assets of charity

= |nvestments must be in accordance with
prudent investor standard

= See Charity Law Bulletin #8 at
www.charitylaw.ca

— Charities Accounting Act (Ontario)

= Act givesrightsto donor and Public
Guardian and Trustee (PGT) to call

directorsto account for improper use of
35

Charitable property aswell as
fundraising practices

= Commingling of donor restricted fundsis
permitted provided thereisstrict
compliance with the act’ srequirements

— Human Rights Code (Ontario)

= Possible discrimination against employees

= Possible discrimination against members
of the public, i.e. sexual orientation, as
well as possible new exemption involving
denial of same sex marriagesfor religious
organizations

36
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* Fundraising

— Specific charitable statutes concerning
fundraising:

= Income Tax Act (Canada)
= Charities Accounting Act (Ontario)
= Charitable Gifts Act (Ontario)

= Religious Organizations' Lands Act
(Ontario)

Charitable Fund-Raising Act (Alberta)

Charitable Fund-raising Businesses Act
(Saskatchewan)

37

= Charities Endorsement Act (Manitoba)
= Charities Act (Prince Edward Island)

= Proposed ULCC Uniform Charitable
Fundraising Act (see Charity Law
Bulletin #79)

— General statutes affecting charitable
fundraising:

= Competition Act (Canada)
= Privacy Act (Canada)

38

= |nsurance Act (Ontario)

= Loan and Trust Corporations Act
(Ontario)

= Securities Act (Ontario)
= Trustee Act (Ontario)

= Business Name Act (Ontario)

39
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REVIEW OF THE LAW INVOLVING
CONFLICTSOF INTEREST

A. THE COMMON LAW
* Fiduciary Duties of Directorsand Officers

— Both directors and officers of a charity have
afiduciary duty to put the best interest of
the charitable corporation or trust ahead of
their own

— Both directorsand officer of a charity must
carefully scrutinize both their actionsand
their motivesto ensurethat achieving the
charitable purpose of the charity is
paramount and that their own interestsare
either non-existent or secondary

2

« Duty to Avoid Conflicts of I nterest

— Both directors and officers of charitiesin
Ontario must identify and avoid conflicts of
interest

— Directorsand officersmust avoid anything
that gives even the appear ance of a personal
benefit and be diligent in declaring any
conflict of interest to the board

— Where aconflict of interest occurs, in
addition to declaring the conflict of interest,
adirector must not participatein any
discussion or vote and, depending on the out-
come of the vote, may even havetoresign

3
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Prohibition on remuneration of directors

— Thefollowing discussion appliesto only
directorsof a charity not an officer

— In Ontario, directors of charitable
cor porations cannot receive direct or indirect
remuneration or other pecuniary benefit
from the charity without prior court approval

— Thismeansthat a director cannot be a paid
employee, contractor, etc. of the charity, or
enter into a contract to buy or sell land or
anything else of the charity without prior
court approval

— Failureto do sowill result in thedirector
being exposed to breach of trust and/or
breach of fiduciary duties

4

©Terrance S. Carter, B.A., LL.B.

— The prohibition on remuneration and other
pecuniary benefit extendsto individuals who
thedirector isnot at arm’slength with from
an economic standpoint

= j.e. family memberswho are economically
dependent

= j.e. businesspartners

— All board membersareliableto be found
jointly and severally liablefor the
remuneration or other pecuniary benefit
paid to a director

5

— Whilea consent order from the Ontario
Public Guardian and Trustee (“OPGT")
permitting remuneration of directors may
be possible, it will likely be difficult to
obtain and it isboth time-consuming and
costly

— Thisprohibition does not apply to
reimbursement to directorsfor legitimate
out-of-pocket expenses

www.carters.@
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B. STATUTORY PROVISIONS

» Limited Statutory Protection From Conflicts
of Interest for Directors

— Thefollowing statutory provisions afford
some protection from the more stringent
requirements under the common law
regarding conflicts of interest for directors:

= Federal corporations- section 98 and 49
of the Canada Corporations Act
Section 98
o A director of acorporation must
disclose hisor her direct or indirect

interest in a contract or proposed
contract with the corporation

7

o Thedirector must give notice of hisor
her interest in the contract by
declaring it at the next board meeting
held oncetheinterest is established

o Thedirector must not vote on the
contract or proposed contract. If he
or she does vote, the votewill not be
counted

o |f thedirector hasdeclared the conflict
of interest in a contract and has not
voted on it, he or sheisnot
accountableto the corporation, its
membersor its creditorsfor any profit
realized

8

Section 49

o Whereadirector failsto disclosea
conflict of interest, he or shewill be
potentially subject to summary
conviction and a minimum fine of $1000

= Ontario corporations - section 71 of the
Corporations Act (Ontario)

o A director of acorporation must disclose
hisor her direct or indirect interest in a
contract or proposed contract with the
cor poration

o Thedirector must give notice of hisor
her interest in the contract by declaring
it at the next board meeting held oncethe|
interest is established

9
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o |f thedirector hasdeclared the
conflict of interest in a contract and
has not voted on it, heor sheisnot
accountableto the corporation, its
membersor itscreditorsfor any
profit realized, and the contract is
not voidable by reason of the
director holding that office

o |f thedirector realizesa profit and
theinterest in the contract isfound
to bevoidable, the director isguilty
of an offence and on conviction is
liable for afine of up to $200

10
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* Theabove statutory provisions collectively
mean that if a conflict exists, thedirector of a
not-for-profit corporation must declarethe
conflict of interest at the meeting of the board of
directorsand not participate in any discussion
or vote, but otherwise may stay on the board of
directors

» However, directorsof a charity cannot stay on
theboard if a conflict of interest continues even
though they may have complied with the
statutory provisionsto declare a conflict of
interest. They must resign or face the possibility
that they will be found in breach of trust and/or
breach of fiduciary duty

11

COMMENTARY ON THE CURRENT
CONFILICT OF INTEREST STANDARD 4

Standard 4: Conflicts of I nterest

» Theland trust has policies and proceduresto
avoid and manage real or perceived conflicts of
interest.

* Therulesinvolving conflicts of interest
identified in Standard 4 include the following:

A. Disclosure
B. Remuneration

C. Insider Transactions

12
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A. Dealing with Conflicts of I nterest (Disclosure)
EXCERPT

« Theland trust has a written conflict of interest
policy to ensure that any conflicts of interest or
the appearance thereof are avoided or
appropriately managed through disclosure,
recusal or other means.

13

COMMENTARY

* “Recusal” isaterm used when aboard
member hasa conflict of interest and abstains
from voting on any issuesrelating to that
privateinterest

« A written conflict of interest policy isessential
and demonstrates due diligence

» However, it isimportant to remember that
disclosure and abstaining from voting does not
mean that a director of a charity can engagein
self-dealing

» Rather, Erior approval from the court on a
consent basis through the OPGT isrequired
for self-dealing. Failureto obtain court
approval can result in breach of trust and/or
breach of fiduciary duties

14

EXCERPT

» Theconflict of interest policy applies to
insiders, including board and staff members,
substantial contributors, partiesrelated to the
above, those who have an ability to influence
decisions of the organization and those with
accessto information not available to the
general public. Federal and provincial
disclosure laws are followed

15
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COMMENTARY

Federal and provincial disclosure laws apply
only to directors of federal and provincial

cor porations, but not to officersnor to trustees
of trusts

In any event, federal and provincial disclosure
law isoverridden by the common law in
Ontario with respect to directorsof charities

The common law rulesregarding conflicts of
interest apply to directors of charitiesaswell
astoindividualswho the director isnot at
arm’slength with from an economic
standpoint

16
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Officers, staff or substantial contributorsto a
charity who are not members of the board of
directorsare not subject to the samerulesas
directors concerning conflicts of interest,
although officers are subject to the same
fiduciary dutiesasdirectors

However, it might be possible for a non-
director to become a “defacto director”, in
which event the common law rules would

apply

17

Substantial contributionsto a charity by a donor

may trigger provisionsin the Income Tax Act

dealing with

— Whether the charity isa public
foundation/charitable organization or a
private foundation

— Gift of non-qualifying securities

Thedéefinition of “insider” isinclusive, i.e.
“including” as apposed to exclusivei.e.
“consisting of”

No definition of what “ staff” or “substantial
contribution” means

No definition of what “partiesrelated to” means

18
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B. Board Compensation (Remuneration)
EXCERPT

* Board members do not serve for personal
financial interest and are not compensated
except for reimbursement of expenses, and in
limited circumstances, for professional services
that would otherwise be contracted out

19

COMMENTARY

» Board membersof acharity cannot receive any
remuneration for their service on the board,
nor can they receive any “ professional services
that would otherwise be contracted out”, unless
they first obtain prior court approval

« Todosowould be abreach of trust and/or
breach of fiduciary duties

* Other board membersmay bejointly and
severally liable

* Theonly remuneration of directorsthat is
permitted isfor out-of-pocket expenses
20

EXCERPT

* Any compensation must be in compliance with
charitable trust laws that apply in the
jurisdiction that land trust operatesin. The
board’ s executive officers are never
compensated for professional services

21
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COMMENTARY

» Important to look at the applicable terms of
trust

— Applicabletrust agreements
— Letterspatent and by-laws of the charity

» A charity’s paid executive officers (e.g.
president, chief executive officer) who are not
member s of the board may receive
compensation for professional servicestothe
charity

« A charity’s executive officerswho are members
of the board may not receive any
remuneration, whether it befor their
Brofona] servicesor for being an officer,

ecause of therule prohibiting directorsfrom
receiving any remuner ation from a charity

22

EXCERPT

» In Ontario, it isthe position of the Public
Guardian and Trustee (OPGT) that no board
members of organizations with charitable status
may accept compensation for any form of
professional serviceswithout first obtaining
court approval

23

COMMENTARY

» Theposition of the OPGT isbased on the
common law as stated above

* TheOPGT hasindicated that the current
common law rule continuesto apply —no
remuneration for directors of charitable
organizations either directly or indirectly,
apart from reimbur sement for out-of-pocket
expensesinstead of being limited to
“compensation for any form of professional
services’

* Theissueishow broadly will the common law
be applied

+ Itisunclear if thisrequirement appliesin other
provinces, but one should presumeit does

24
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C. Transactionswith Insiders (Insider Transactions)
EXCERPT

» When engaging in land and conservation
agreement transactions with insiders, the land
trust: followsits conflict of interest policy;
documentsthat the project meetsthe land trust’s
mission; follows all transaction policies and
procedures; and ensuresthat thereisno
impermissible private benefit

» For purchases and sales of property to insiders, the
land trust obtains a qualified independent
appraisal by a provincially licensed or certified
appraiser who has verifiable conservation
agreement or conservation real estate experience

25

COMMENTARY

* Not clear what an “impermissible private
benefit” is

* An“insider transaction” would only be
permitted with a director of a charity where
thedirector declaresthe conflict of interest,
abstains from discussion or voting on the
transaction and prior court approval is
obtained

» Thetransaction would need to take place at
fair market value as determined by an
independent and licensed appraiser

26

» Thesamerulesmay apply to officersof a
charity involved in an “insider transaction”
because of thefiduciary duty that appliesto
officersof a charity

« Neither substantial contributorsnor staff,
other than officers, are subject to the same
rulesasdirectorsinvolved in an “insider
transaction”, but there may be circumstances
wherethey may apply

27
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EXCERPT

* When selling property to insiders, the land trust
widely markets the property in a manner
sufficient to ensure that the property is sold at
or above fair market value and to avoid the
reality or perception that the sale
inappropriately benefited an insider

28

COMMENTARY

» The same comments apply to the sale of land
by a charity toan “insider”

» Sdlingthe property at or abovefair market
valueis essential

29

DISCLAIMER

This handout is provided as an infor mation service by Carters
Professional Corporation. It iscurrent only as of the date of the
handout and does not reflect subsequent changesin law. This handout
isdistributed with the understanding that it does not constitute legal
adviceor establish any solicitor/client relationship by way of the
information contained herein. The contents are intended for general
information purposes only and under no circumstances can berelied
upon for legal decision-making. Readersare advised to consult with a
qualified lawyer and obtain awritten opinion concer ning the specifics
of their particular situation.
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