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OVERVIEW

« Different Typesof Associations

« Different Legal Forms of Associations
¢ Organization and L egal Documentation
e Utilizing Multiple Corporations

¢ Board Management Issues

¢ Reducing Board Liability

* Insurance Considerations

e Third Party Use of Association Property
¢ Real Property |ssues

¢ Intellectual Property Issues

2

©Terrance S. Carter, B.A., LL.B.

*  Employment And Volunteer Matters

e Charitable And Fundraising Activities

¢ Fiscal Management | ssues

* Investment Issues

» Donor Restricted Trust Funds

¢ Maintaining Charitable Registration

« National/lnter national Relationships

e Anti-Terrorism Legislation

¢ Bill C21 (Canada Not-for-Profit Corporations Act)

Note: For more details see attached checklists,
articles and newsdletters at www.charitylaw.ca

and www.antiterrorism.ca
3

DIFFERENT TYPES OF ASSOCIATIONS
Charitable Associations

e What isacharity?
— At common-law a charity includes
¢ Rélief of poverty
» Advancement of education
¢ Advancement of religion

e Other purposes beneficial to the
community recognized by the courts

4
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— Under the Charities Accounting Act —
“charitable purpose”’ isdefined

¢ Codifiesthe common law definition of
what isa charity

¢ Definition does not extend to broader
definition under the Income Tax Act

— Under the Income Tax Act —“qualified
donees’ concept was introduced

¢ Includesa“registered charity”

— Defined as*“ charitable organization”,
“public foundation” and “private
foundation”

5

— No definition of a “charity” but
reflects the common law

 Includes extended statutory list of
“qualified donees’

— Register ed Canadian amateur
athletics associations

— Low-cost housing co-oper atives for
the aged

— Municipalities
— United Nations
— Prescribed universities

— Her Majesty in right of Canada or a
province

¢ What arethetax advantages of being a charity?

— A charity does not pay tax on income or
capital gains

— A charity can issue charitable receiptsto
donors astax credits for income tax purposes

— A gift for income tax purposes can now
include consider ation back to donor

e What arethelegal formsavailable for a
charity?
* Charitabletrusts
« Unincorporated associations

« Non-share capital corporations
7
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Not-for -profit Associations

What is a not-for -profit organization under the
Income Tax Act?

— Club, society or association
— Must not be a charity

— Organized and operated exclusively for
social welfare, civic improvement, pleasure

or recreation, or any other purpose, except
profit

— No part of the income can be payable or

avallable to any proprietor, member or
shar eholder

What ar e the tax advantages of being a not-
for-profit organization?

— A not-for-profit organization does not pay
tax on income or capital gains except
income from property of an organization
whose main purposeisto provide dining,
recreation or sporting facilities

— A not-for -profit organization cannot issue
charitable receipts for income tax
purposes

What arethelegal forms available for not-for-
profit organizations?

— Unincorpor ated associations

— Non-shar e capital corporations
¢ Exampleswould include

— Recreational clubs

— Service clubs

— Trade associations

— Professional associations

10
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DIFFERENT LEGAL FORMS OF
ASSOCIATIONS

e Unincorporated associations
(Not-for-profit but not a legal entity)
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e Sharecapital corporate associations
(can be either for profit or not-for-profit)

Empl oy

Officers claims

Directors

Shareholders

(Owners)

« Non-share capital corporate associations
(not-for-profit purpose but not charitable)

Employees
& Volunteers claims

Officers

Directors

Members
(non-owners but often beneficiaries)

www.carters.@ 4 www.charitylaw.@
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¢ Non-share capital charitable corporate
associations

(charitable purpose akin to a public trust)

Employees

& Volunteers
/ Officers

Directors

Members
(non-members but accountability group
for the public trust)
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ORGANIZATION AND LEGAL
DOCUMENTATION

¢ General overview of organizational & legal
documentation

— ldentify existence and location of key
organizational documents

« Develop an inventory of key documents

* Maintain central location for key
documents

— Identify key organizational documentsfor an
unincor por ated association

¢ Congtitution and amendments, if
applicable

« Policy statements, if applicable

— Key organizational documentsfor an
incor porated association

« Letterspatent and supplementary letters
patent, if applicable

www.carters.@ 5 www.charitylaw.@
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* Membership covenant and mission
statement, if applicable

* By-laws and resolutions

« Directors, membersand debt registers

« Copies of government filings

— Determining other key legal documents

¢ Leases, deeds and mortgages

« Agency, association and joint venture
agreements

e License agreements
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¢ Business name, trade-marks, Section 9
official mark registrations and domain
names

e Charitableregistration number

« Policy statements, i.e. sexual abuse and
volunteer policy statements

 Insurance policies

e Privacy policy

e Investment policy

¢ Review of key documentsfor an unincorporated
association
— Aretheobjectsclearly stated in the
constitution and are they not-for-profit?

18

— Do constitutional documents correctly reflect
how the organization is actually structured
and operated?

— For charitable associations, is a copy of the
constitution filed with the appropriate
government agencies, i.e. with Canada
Revenue Agency (“CRA") and the Public
Guardian and Trustee (“PGT")?

* Review of key documentsfor an incorporated
association

— Review of letters patent

¢ |sthenamein theletters patent the
correct name of the association consistent
with the objects?
19
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e Areitsaobjects appropriatefor a not-for-
profit organization, i.e. arethey not
charitable?

* Aretheactivities of the association
authorized by its cor porate objects?

« |sthedissolution clause complementary to
the objects or doesit provide for
distribution to its members?

— Review of supplementary letters patent

« Hasthere been a change of corporate
name?

« Hasthere been a change of corporate
objects?

20

— Letterspatent of amalgamation (only for
Ontario corporations):

« Aretheobjectsthe same or similar?

¢ What arethetermsof the
amalgamation agreement?

— Need to review corporate by-law for basic
terms, such as

« Do provisions conflict with letters
patent?

« Do provisionsreflect changesto
cor por ate legislation?

 |sthere an adequate indemnification
provision?

« Aretheby-law amendment procedures
consistent with cor porate legislation?

— Wasinitial corporate organization of the
association properly done?

— Wasthere a documented transfer of assets
and liabilities on incorporation?

— Aretherecords of board decisions and/or
member ship meetings complete?

22
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— Wasthere adequate board and/or members
authorization for indebtedness?

— Have corpor ate records been properly
maintained?

— Have necessary corporate filings and
registrations been kept up to date?

« Ontario Corporations

— Initial Notice and Notice of Change -
Form 1

— Business Name Act (Ontario)
registrations

23

— Mandatory reporting to Public
Guardian and Trustee for charitable
associations

e Canada Corporations

— Annual Summary (Form 3) - Canada

— Extra-Provincial Initial Notice
(Form 2) - Ontario

— Business Name Act (Ontario)
registrations

— Mandatory reporting to Public
Guardian and Trustee for charitable

associations
24

» Doesthe association oper ate and/or
fundraise in any other provinces? If o,
there may need to beregistration as extra-
provincial corporation in other provinces,
together with business name registrations

» Doesthe association need to continue itself
under the proposed new Canada Not-for-
Profit Corporations Act?

— Hasthere been loss of corporate status for
failure to maintain government filings?

— |sthe association awar e of the impor tance of
proper use of corporate name and operating
names?

25

www.carters.@ 8 www.charitylaw.@




CAI)QERSCa ©Terrance S. Carter, B.A., LL.B.

¢ Hasthe association developed and implemented
risk management policy statementson:

— child abuse

— sexual abuse

— sexual harassment

— bullying

— volunteer conduct

— safety in the wor kplace

¢ Hasthe association conducted an inventory of
its assets?

BILL C-21 (CANADA NOT-FOR-PROFIT
CORPORATIONS ACT)

Bill C-21: An act respecting not-for-pr ofit
cor porations and other corporations without share
capital

e First reading: November 15, 2004

« Will replace Canada Corporations Act (CCA)

¢ Modédled on the Canada Business
Corporations Act

e All existing CCA corporationswill be required
to continue under the new act within 3 year s of
it coming into force

27

Highlights of Bill C-21

e Streamlined incorporation “as of right” —
incor poration will be granted upon filing
required forms and payment

e Incorporation will take a matter of hours
instead of weeks

¢ Nofiling of by-laws

e More corporate fundamental changes
possible amalgamation and continuance

www.carters.@ 9 www.charitylaw.@
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« Efficient processfor special act corporationsto
be continued under new act

¢ Rightsof membersbetter enhanced and
protected

e An objective standard of careand a due
diligence defence for directorsand clarifies
directors and officer duties

e Graduated levels of financial review required
depending on a corporation’s category and gross
annual revenue

* Requirement to provide financial statementsto

members, directors and officersaswell asto the
Director under the act

29

Timing
* Dependson when receivesroyal assent
e Could be asearly as March 2006

¢ Filethose annual summaries: Industry
Canada isdissolving all federal corporations
who are not in good standing in meeting their
filing requirements before new act isin force

Standard of Carefor Directors:

« Brought in linewith business corporation
statutes acr oss the country

e Everydirector and officer of a corporation in
exer cising their powers and discharging their
duties shall

— Act honestly and in good faith with a view to
the best interests of the corporation

— Exercisethecare, diligence and skill that a
reasonably prudent person would exercisein
comparable circumstances

« TheBill providesincreased protection but more
accountability asit provides more instances of
director obligations and enhancement of
member right

www.carters.@
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Protection from Liability for Directors

e Provided that directors meet the standard of
care, they will be protected from liability

« Directorsand officersare provided a due
diligence defence that can berelied on if they are
named in an action

« Directorswill satisfy the due diligence defence
requirement if they “ exer cise the care, diligence
and skill that a reasonably prudent person
would have exercised in comparable
circumstances’ including good faith reliance on
financial statements of the corporation or a
report of a professional person (accountant or
lawyer)

Indemnification

« Bill C-21 allows a cor por ation to indemnify a
present or former director or officer or another
individual who acted at the corporation’s
request and a corporation may advance money
to any such person in respect of the costs of a
proceeding against them provided that the
individual acted honestly and in good faith and
with aview to the best interest of the
cor poration

e TheBill also broadens and provides
consider able detail regarding the scope of
situationsin which a director or officer would
be indemnified for costs and awar ds arising out
of legal actions

33

Insurance

e Corporations are specifically authorized to
purchase insurance to protect directors and
officersfrom liability

Right of Dissent

e Statutoryright to dissent allows a director to
avoid responsibility for actionsor resolutions
taken during a board meeting by having hisor
her dissent recorded

e Similar protection extended even where not
present at board meeting (as long as dissent
registered within a prescribed time)

34
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Directorsnot Trustees

* TheBill clarifiesthat a corporation owns any
property of any kind that istransferred to it
and does not hold its property in trust unless
the property was expressly transferred in
trust for a specific purpose

e It also clarifies that directorsare not trustees
for any property held in trust by the
cor poration

UTILIZING MULTIPLE CORPORATIONS

¢ Should the association consider using
multiple cor porations for its high risk
activitiesin order toreduce liability exposure
and protect assets?

* Should the association consider establishing a
separ ate foundation to fund exclusively
charitable objects that are complementary to
the not-for -profit organization?

36

* Hasappropriate consider ation been given to
balancing control of multiple corporations
with issuesinvolving the possibility of cross
over liability?

* Hasappropriate consider ation be given to
implementing effective control through
contracts and/or licensing agreementsasan
alternative to overt corporate control?

www.carters.@
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BOARD MANAGEMENT ISSUES

¢ Istheassociation ableto identify whoisin
char ge of the association?

— Where does the de facto control of the
association lie? Isit with aboard, a
committee or executive staff?

— Isboard authority recognized by the
member ship?

e Arethereclearly defined lines of authority
between the board and the executive staff?

e Doestheboard meet on aregular bassand do
directorsregularly attend?

38

¢ Hasan audit committee been established to
review financial statements and the auditors
report?

¢ Isthere adequate communication of board
responsibilitiesto existing and future board
members?

— Need to create a board binder of all
cor por ate documents, aswell asan
explanation of the general operations of the
corporation asa charity and the board of
directors' legal duties and liabilities

— Need to provideregular updates on changes
in the law to board members
39

REDUCING BOARD LIABILITY

« Doany directorsreceivedirect or indirect
remuneration that has not been disclosed to the
full boar d of directors?

¢ Hastheassociation adequately indemnified its
directorsand officers?

¢ Hastheboard authorized the association to
acquiredirectors and officers’ liability
insurance?

www.carters.@
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e Hastheboard delegated too much
responsibility to executive staff by restricting
itself to policy decisions only without car eful
and ongoing monitoring and review?

¢ Should the association consider reducing the
size of the board to limit the number of people
who are exposed to liability as dir ector s?

« Istheassociation effectively making use of
committees as an alter native to a large board
of directors?

¢ Do theboard memberson occasion need to
receive independent legal advice dueto liability

exposure?
41

« Should the association consider implementing
an advisory board to complement the board of
directors without a corresponding exposureto
liability?

» Hastheassociation established a
comprehensive due diligence review process
by establishing and utilizing a legal risk
management checklist?

¢ Hasarisk management committee of the
board been established?

42

INSURANCE CONSIDERATIONS

¢ Hastheassociation maintained a historical
record of itsinsurance coveragein the event of a
future claim?

e |sthereoccurrence-based or claims-made
insurance cover age for sexual abuse?

¢ Hastheassociation provided full written
disclosure of all riskstoitsinsurer to avoid
denial of coverage?

« Doesthe association requireregular reports
from itsinsurance broker on existing cover age,
exclusions from cover age and recommendations
to enhance coverageg

www.carters.@
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« Istherearegular review of the adequacy and
extent of general liability coverage and
property insurance?

e Istherearegular review of directors and
officers’ liability cover age?

* Doesthereneed to be special insurance
endor sementsto extend insurance cover age,
e.g. activities of agentsin foreign countries?

THIRD PARTY USE OF ASSOCIATION

PROPERTY

* Istheassociation aware of potential liability
exposurein permitting third partiesto useits
property?

¢ Hasthe association developed and
implemented a third party property use
agreement with appropriate releases and
indemnification?

* Doesthe association require evidence of
liability insurance from third party usersof its
facilities?

* Doesthe association charge appropriate fair
market rental feesto these properties?

45

REAL PROPERTY ISSUES

» Hasan environmental assessment been
conducted to determine the extent of liability
exposure for associations?

e Aretheretrust provisionsin old title
documentsthat may impact real property held
by a charitable association?

* Hasthe not-for-profit organization addressed
and rectified encroachments with
neighbouring lands?

¢ Aremunicipal zoning and legal non-
conforming uses being complied with?

46
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» Could acharitable association be forced to sell
surplusland or risk vesting in the Public
Guardian and Trustee after three year sunder
Charities Accounting Act (Ontario)?

¢ Hasthe not-for-profit reviewed its municipal
property tax to deter mine both classification
and valuation?

47

INTELLECTUAL PROPERTY ISSUES

¢ Doesthe association need to register any of its
key names and/or logos as tr ade-marks"

— ldentify trade-marks
— Protect trade-marks by registration

— Usetrade-marksin conjunction with
appropriate marks

— Ensurethat any third parties using trade-
marksenter info atrade-mark licensing
agreement

— Hasthe association protected itstrade-mark
by seé%rlng multiple corresponding domain
names?

¢ Who owns;)he copyright for publications of the

association?
« Should copyright beregistered, assigned or
licensed?

48

EMPLOYMENT AND VOLUNTEER MATTERS

* Hastheassociation developed appropriate hiring
policies and practices for its employees?

¢ Isthere compliance with applicable human rights
legislation?

e Isthereneed for an employment contract with
key employees?

* Isthereaneed to develop and adopt statements
and/or manuals for employees aswell as
volunteer s?

« Do employees and volunteerswho deal with
children need to be screened and supervised in
accordance with an appropriate sexual abuse
policy statement?

49
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Isthere need for adiscipline procedure for
employees and/or volunteer members?

Isthe association awar e of and complying with
applicable statutory requirements, such as pay
equity, employment standards, human rights
legislation, privacy legislation and
occupational health and safety prerequisites?

Isthe association and the board exposed to
criminal liability under the Criminal Codei.e.
Bill C-45 (Westray Mines)?

50

CHARITABLE AND FUNDRAISING ACTIVITIES

Hasthe charitable association ensur ed that
charitable activities are done in accordance
with its charitable objects?

Arefundraising and/or administrative costs
kept within the 80/20 disbur sement quota?

Has fundraising legislation, where applicable,
been complied with?

Have fundraising programmes been reviewed
by legal counsel?

Are donors rightsto require accountability
respected, particularly rightsunder the
Charities Accounting Act (Ontario)?

Doesthe charitable association have a privacy
policy in place in order to protect donor’s
rights?

Are sponsor ship arrangements properly
documented?

www.carters.@
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FISCAL MANAGEMENT ISSUES

e Areall salariesand benefits being paid by the
association?

« Istheassociation operating with a deficit and,
if so, for how long?

¢ How isthe deficit being funded?

¢ Hasasinking fund been established toretire
debt?

* Areinvestmentsbeing offered to the public
without full disclosure to potential investors?

¢ Istherean audit committeein place?

¢ Arecharitable funds being used to fund
separ ate business oper ations of the charitable
association?

¢ |sthereviolation of the Charitable Gifts Act
(Ontario) by a charitable association owning
morethan 10% of a business?

INVESTMENT ISSUES

¢ What investment powers apply to investment
of surplusfunds of the association?

— Investment power may be found in the
letters patent or supplementary letter
patent

— Investment power may befound in
incor poration legidation

— Investment power may be found in the
Trustee Act (Ontario), particularly for a
charitable association

55
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¢ Doesthe association need and/or have an
investment policy?

— Documenting compliance with prudent
investor rule

— Establishing requirementsfor delegation
of investment decision making,
particularly for a charitable association

DONOR RESTRICTED TRUST FUNDS

e Aretheredonor restricted trust funds being
held by the charitable association?

— Building funds

— Endowment funds

— Special project funds

— Ten year gifts

e Arerestricted fundsused only in accordance
with applicable restrictions?

e Arerestricted fundsbeing used in wholeor in
part for general operational purposesor are
they being borrowed against?

e Arerestricted funds segregated from
operating funds?

e Isthere compliance under the Charities
Accounting Act (Ontario) to co-mingle
restricted funds for investment purposes?

» Istheboard of the charitable association
awar e of the consequences of breach of trust
for failing to comply with restricted funds?

58
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MAINTAINING CHARITABLE REGISTRATION

Isthelegal name of the charity and/or its
?P&a}?tmg name consistent with the records of

¢ Does CRA havethe current head office address of
the charity?

« Hasthe charity obtained Quebec charitable status
for fundraising in Quebec?

« Doesthe charity submit its annual charity
i)nfqrslr?natmn return (form T3010) on a timely
asis?

* Hasthe charity complied with its disbursement
quota?

¢ Can the association comply with the new
disbursement quota rules of December 2004

e Isthe _charét)/ involved in palitical activities within
CRA limits?

59

e Isthecharity involved in related business
activitieswithin CRA guidelines?

* Isthecharity aware of the applicable ruleson the
issuance of charitable receipts and split receipting
and anti-tax shelter provisions?

« Areagency and/or joint venturerelationships
with non-qualified donees properly documented?

e Isthecharity involved in fundraising through tax
shelters?

» Doestheboard of directorsreview the annual
return (T3010A) for the charity beforeit isfiled
each year?

* Isthecharity prepared for a spot audit by CRA?

60

NATIONAL/INTERNATIONAL RELATIONSHIPS
e Multi-tiered provincial or national charities

— Single corporate structure provides ease of
administration, but resultsin greater risk of
liability exposure for total assetsof single
cor por ate entity

— Multiple corporate structurereducesrisk of
liability, but top tier organization may still
be exposed to liability where too much
control isimposed or employer /employee
relationship exists

— Thereverseisalso arisk: top-tier
cor porations can lose control over
subsidiaries without proper corpor ate
contral in place and appropriate agreements

61
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 Arerelationships with national organizations
and/or subsidiary chapter s adequately
documented?

« Arerelationships between national and
inter national structures adequately documented
with specific referenceto controlling trade-
mark?

« Has the owner ship of trade-marks and/or
copyrights been determined?

« Have trade-marks and copyrights been
adequately protected and licensed?

ANTI-TERRORISM LEGISLATION

« Does association carry on operations that
may requireit to be in compliance with anti-
terrorism legislation?

— International operations

— Domestic operations

¢ Hasthe charity undertaken appropriate due
diligence proceduresin complying with anti-
terrorism legislation?

— Development of an anti-terrorism policy
statement.

— Development of resour ce materials on anti-
terrorism legislation

— Requiring disclosure statements for board
members and staff

— Evaluating all charitable programs for
compliance

— Requiring disclosure statements from
affiliated charities, third party agents and/or
partnersand conducting appropriate
inquiries

— Determining when to make inquiries of
donors

— Conducting due diligence inter net searches
on directors, officers and agents

64
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« Aredirectorsaware of risks associated with
failing to comply with anti-terrorism
legislation?

— Lossof charitable status
— Personal liability in civil law

— Possible criminal law sanction

DISCLAIMER

This handout is provided as an information service by Carter &
Associates. Itiscurrent only as of the date of the handout and does not
reflect subsequent changesin law. Thishandout is distributed with the
understanding that it does not constitute legal advice or establish the
solicitor/client relationship by way of any information contained herein.
The contents are intended for general information purposes only and
under no circumstances can berelied upon for legal decision-making.

© 2005 Carter & Associates

Readers are advised to consult with a qualified lawyer and obtain a
written opinion concerning the specifics of their particular situation.
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