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« Highlights of Proposed Federal Changesto the
Income Tax Act Affecting Charities

¢ Selected Discussion of New Policies From CRA
Affecting Charities

¢ Selected Highlights from the 2004 Budget

This power point presentation consists of excerpts
from a paper entitled “ Recent Changes to the Income
Tax Act and Policies Relating to Charities and
Charitable Gifts’ dated March 4, 2004 and Charity
Law Bulletins #41, #44, #54, #55, #56 and #59 available
at www.charitylaw.ca

A. CHANGESTO CRA WEBSITE
FROM 2002 TO 2004

« Refer to: www.ccra-adrc.gc.ca/tax/charities/
menu-e.html for all CRA resource materials

* Changesto the CRA website cover the following

topics:

— Legislative Amendments - Bulletins

— Circulars - Brochures

— Information Letters - Newsletters

— Policy Statements - Summary Policies
— Fact Sheets - Consultation Papers
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« New and forthcoming policy statements
from CRA

— New Proposed Policy Statement on
Applicants Assisting Ethnocultural
Communities

— New Proposed Policy Statement on
Meeting the Public Benefit Test

— New Publication Entitled “Charitiesin
the I nternational Context”

— Forthcoming Policy Statement on Decision-
making Processfor Public Benefit

— Forthcoming Policy Statement on Human
Rightsasa Charitable Pur pose

— Forthcoming Policy Statement on
Umbrella Organizations

— Forthcoming Policy Statement on Spor ts-
related Applicants

— Forthcoming Policy Statement on Research
asa Charitable Activity

B. HIGHLIGHTS OF PROPOSED
FEDERAL CHANGESTO THE INCOME
TAX ACT AFFECTING CHARITIES

Revised Draft Technical Amendmentsto the

Income Tax Act wereintroduced on February 27,

2004 reflecting proposed changesin December

2002, February 2003 and December 2003 and are

summarized below:

1. New Définition of Gift

* Thetraditional common law definition of a
gift requires:

— Thedonor must have an intention to give
— Theremust bea transfer of property

6
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— Thetransfer must be made voluntarily
without contractual obligation

— No consideration or advantage can be
received by the donor

* Draft amendmentsto the Income Tax Act
create a new concept of “gift” for tax purposes
which permitsa donor to receive a tax credit
under the I ncome Tax Act even though the
donor receives a benefit, provided that the
value of the property exceeds the benefit
received by the donor

« However, theidea that a gift can providea
benefit back to the donor isforeign to the
common law concept of a gift

* Thedraft amendmentsreflect an importation of
the civil law concept of gift which permitsa
benefit back to the donor

* While a gift with an advantage may be deemed
a gift under the Income Tax Act, it will not
necessarily be a gift at common law and
ther efore should not be identified asa gift in
order to avoid subsequent challengesto the
validity of the gift

2. New Split-Receipting Rules

¢ Thekey requirements of what will be
recognized as a gift for income tax purposes
for split receipting based on the new definition
of gift reflected above ar e as follows:

— There must bevoluntary transfer of
property with a clearly ascertainable value

— Any advantagereceived by the donor must
beclearly identified and itsvalue
ascertainable
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— There must be a clear donative intent by
thedonor to benefit the charity

— Donative intent will generally be presumed
provided that the fair market value of the
advantage does not exceed 80% of the value
of the gift

— The eligible amount of a gift will bethe
excess of the value of the property
transferred over the amount of the
advantage received by the donor

— Theamount of the advantage isthe total value
of all property, services, compensation or
other benefitsto which the donor, or a per son
not dealing at armslength with the donor, has
received or obtained or isentitled either
immediately or in the future as partial
consideration for or in gratitude for the gift or
that isin any other way related to the gift

— Excluded from the value of the advantageis
token consider ation for the gift calculated on
the basis of a“de minimisthreshold” of the
lesser of 10% of the value of the gift and
$75.00

» Thecharitablereceipt will now need to identify
the advantage and the amount of the advantage
aswell asthe eligible amount of theresulting gift

« The advantage can be received prior to, at the
sametime as, or subsequent to the making of the
gift

« |t isnot necessary for a causal relationship to
exist between the making of the gift and the
receiving of the advantage aslong asthey are“in
any other way” related to each other
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» Therefore, if adonor makes a gift in
consideration of the charity employing his
spouse, or the charity hireshis spousein
gratitude of the gift being madein the future,
then the value of the advantage may need to
includethe current value of the employment of
the spouse

In addition, the advantage could even be
provided by third parties unbeknownst to the
charity, which fact may necessitate that
charitiesmakeinquiries of donorsif they have
received a related benefit from anyone

13

A receipt can beissued where the advantage
received by the donor (lessany token
consideration based upon the “de minimis
threshold” of the lesser of 10% of the value of
the gift and $75.00) does not exceed 80% of the
value of the gift.

For example, theticket pricefor atableof 8 at
afundraising dinner is $2,000.00, the fair
market value of the dinner is $800.00, the
value of complimentary items; i.e., the door
prizes and table giftsis $300.00

Total pricefor atable of 8 $2000.00
Less:
- value of dinner $800.00
- complimentary items $300.00
(complimentary items
exceed thelesser of 10%
of $2000.00 or $75.00)

Total value of advantage

received by the donor $1,100.00
Eligible amount of
charitablereceipt $ 900.00
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« Split receipting at auctions

— Generally, sincethe bid value at an auction
is considered to be the fair market value, no
charitablereceipt can beissued for an
auctioned item

— However, when the value of an item can be
clearly determined and isdisclosed to all
biddersin advance, the eligible amount for
receipting would be the difference between
the amount bid and the posted value

— Wheredonative intent isestablished (i.e. in
instances wher e the posted value of theitem
isnot more than 80% of the accepted bid), a
receipt may beissued for the eligible amount

16

¢ Purchases of serviceat auctions

— Where a purchased service hasan
established fair market value that has been
identified to all bidders at the auction before
the opening bid, a receipt can beissued to the
purchaser for the “eligible amount” where
donative intent exists

— Thedigibleamount for the value of the
service would be the difference between the
amount paid and the amount of the
advantage

— See Registered Charity Newsletter No. 17 at
http://www.ccra-
adr c.gc.ca/E/pub/tg/charitiesnews-
17/newsl/-e.html for other examples of split
receipting

17

3. Charitable Annuities:

¢ CRAindicated in Technical NewsNo. 26 in
December 2002 that the previous
administrative position with regard to
charitable annuitieshas no basisin law and
cannot be continued as a consequence of the
amendment to subsection 248(33) of the
Income Tax Act

¢ Instead, anew administrative policy has been
proposed which provides for a charitable
receipt based on the differ ence between the
cost of the annuity and the gift, rather than the
difference between the anticipated annuity
payments and the amount of the gift

18
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Facts.

¢ A donor makes a $100,000 contribution to a
charitable organization

* Thedonor’slife expectancy is 8 years (and the
donor lives 8 years)

* Thedonor isto be provided annuity payments of
$10,000 per year (total of $80,000)

* The cost of the annuity to provide the $80,000
payment over 8 yearsis $50,000

Former tax treatment under Proposed tax treatment under
IT-111R2 Technical News No. 26

» thedonor receivesatax < thedonor receives a tax
receipt of $20,000 for the receipt of $50,000 for the
year of donation, being the year of donation, being the

amount of $100,000 in amount of $100,000 in
excess of the annuity excess of the $50,000 cost to
payments of $80,000 provide the annuity

« All of the $80,000 annuity + $30,000 of the $30,000
payments are tax free annuity payments will be

included as income of the
donor over 8 years, with
the balance of the $50,000
to betax free

* However, CRA indicated that the
administrative policy set out in IT-111R2 will
continueto apply to annuities that were issued
prior to December 21, 2002.

« The expectation of CRA that, notwithstanding
the withdrawal of this administrative palicy,
“charitable annuities arelikely to continue as a
means of fund raising, and may well be more
advantageousto the donor” remainsto be seen
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4. New Definition of Charitable Organizations
and Public Foundations

* IntheDecember 2002 draft amendment, the
definitions of charitable or ganizations and
public foundations were amended by
replacing the “ contribution” test with a
“control” test

e Therationalefor amending the definitionsis
to permit charitable organizations and public
foundationsto receive large gifts from donor s
without concern that they may be deemed to
be a private foundation

22

* The previous*“contribution” test meant that
where morethan 50% of the capital of a
charity was contributed from one donor or
donor group then the charity would be deemed
to bea private foundation subject to more
stringent activity and disbur sement
requirements

Thenew “control” test means that whilea
donor may donate more than 50% of the
capital of a charity, thedonor or donor group
cannot exercise control directly or indirectly in
any manner over thecharity or bein anon
arms length relationship with 50% or more of
thedirectorsor trustees of the charity

23

Asaresult of theintroduction of a “control”
test, the convoluted businessrulesin relation to
“control” will become applicable asaresult of
the phrase “controlled directly or indirectly in
any manner whatever”

Charities will now need to be car eful that they
do not unwittingly become designated as a
private foundation instead of either a charitable
organization or public foundation
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5. TheEvolving Shutdown of Tax Shelter
Donation Programs

Definition of Tax Shelter:

* Atax shelter isdefined under the Income Tax
Act asany property for which a promotion
representsthat an investor can claim
deductionsor credits which equal or exceed
the actual amount of the investment within
four yearsof itspurchase

¢ Thedefinition of tax shelter wasamended in
the February 2003 Budget to include tax
credits on charitable donations and limited
recour se debt

e Thismeant that tax shelter donation programs
with promises of net return on investments
wererequired to beregistered astax shelters

25
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Description of Tax Shelter Donation Programs:

¢ Thepotential misuse of tax shelter donation
programs has been identified by CRA

¢ A tax shelter donation program commonly
involvesthe following scheme

— Step 1: A promoter givesa person the
opportunity to pur chase an item of
speculative value, like comic books, at a
relatively low price and workswith the
person in donating the itemsto a Canadian
registered charity

— Step 2: The person donatestheitem and
receives a tax receipt from the charity that is
based on an appraisal arranged by the
promoter that is substantially higher than
fair market value

— Step 3: When the person claims ther eceipt
on hisor her next taxreturn, it generatesa
tax saving that is higher than the amount
paid

e These donation programsturn on the fact that
theitem in question ispurchased at a
substantially lower price than its much higher
fair market value, and that a donation receipt
isissued by aregistered charity for the fair
market value when theitem isdonated to it

27
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Proposed Amendments to the Income Tax Act:

* The December 2003 and February 2004
proposed amendmentsto the | ncome Tax Act
attempt to shut down tax shelter donation
programs by severely restricting the tax benefits
from donations made under tax shelter
donation arrangements

New Deeming Provision:

¢ Theproposed amendment deems the fair
market value of property donated for the
purpose of issuing charitable receiptsto be
thelesser of (i) the fair market value of the
property and (ii) the cost (or the adjusted
cost base wher e applicable) of the property
to the tax-payer immediately befor e the gift
ismade in the following three situations:

— If thetax-payer acquiresthe property
through a “ gifting arrangement” whereit
isrepresented that the acquisition of the
property would generate any combination
of tax creditsor deduction that in total
would equal or exceed the cost of
acquiring the property in question,
whether or not it was acquired within
three years

— If thetax-payer acquired the property less
than three year s before the gift was made

www.carters.@
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— If it wasreasonable to conclude that
when the tax-payer acquired the
property, the tax-payer expected to
make a gift of the property, with the
donor possibly having to provethat the
donor did not have an expectation to
make a gift when the property was
acquired

e Thedeeming provision does not apply to
inventory, real property situated in
Canada, certified cultural property,
publicly traded shares and ecological gifts

31

* The deeming provision also does not apply to
situations where the gift ismade asa
consequence of the donor’s death

* The proposed December 2003 amendments
with regards to gifts of property, if passed, will
apply to giftsmade on or after December 5,
2003

Limited Recour se Debt:

* The December 2003 draft amendments also
preclude charitablereceiptsfor limited
recour se debt in respect of gifting
arrangements

Limited recourse debt isa form of tax shelter in
which the tax-payer incursa debt for which
recourseislimited and which can reasonably be
considered to berelated to a charitable gifting
arrangement

Even in situations where therecourseis not
limited, the debt may be deemed to be a limited
recour se debt unlessthe arrangement isin
writing to repay the debt within 10 years and
interest is paid annually within 60 days of the
debtor’'staxation year at not lessthan CRA
prescribed rate

« |If agiftincludesa limited recour se debt, then
the amount of theloan would be deducted from
the amount of the gift

33
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Substantive Gifts:

* Substantive Gift Amendment isintended to
prevent a donor from avoiding the application of
the Deeming Provision by disposing of property
to a charity and then donating the proceeds of
disposition, rather than the donor donating the
property directly to the charity

« In thissituation, the Deeming Provision in
subsection 248(35) would apply and the fair
market valueis*“deemed” to be the lesser of the
fair market value of the substantive gift and the
cost, or if the substantive gift is capital property
of the tax-payer the adjusted cost base, of the
substantive gift to the tax-payer immediately
before disposition

Anti-Avoidance Rule:

« In addition to the deeming provision, the
December 2003 draft amendmentsintroduced
an anti-avoidancerulein subsection 248 (37)
that if one of the reasonsfor a series of
transactionsthat includes a disposition or
acquisition of property isto increase the amount
of the FMV of the gift, then the cost of the
property for receipting shall be deemed to be
the lowest cost to the donor to acquirethe
property in question or “an identical property”
at any time

Practical Implications:

e Charities will berequired to inquire of donors
of gift in kind when the property donated was
acquired by thedonors. Wherepossible, a
written confirmation should be obtained from
the donor sto evidence the date of acquisition

« |f the deeming provision applies, then the
charity will need to inquire of the donor to
determine the amount of the ACB of the gifted
property, if applicable

* Charitiesmay berequired to inquire of donors
of giftsin kind to determine whether the donors
had an expectation to make a gift at thetime
when the donor acquired the property

36
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« Charitiesreceiving gifts of private shares will
need to determine if the shares were acquired
within three years prior to the making of the
gift or whether such shareshad been
exchanged for another class of sharesi.e. in an
estate freeze, either within three yearsor for
the purpose of making a gift

* The proposed amendmentsin relation to
limited recour se debt, if passed, will apply to
giftsmade on or after February 19, 2003

Considerationsfor Charities Involved in Schemes

* Wherea charity has been involved in a tax
shelter donation schemeprior to the
announcement of proposed changestothel TA
provisions on December 5, 2003, the following
are some of theissuesthat the charity will need
to consider:

— Tax shelter registration doesnot in itself give
the donation program any protection

— Possible difficultiesin establishing fair mar ket
value of goods donated

— Theonusison the charity to arrange a
qualified appraisal of the donation, not on the
promoter or the donor

— Possibleloss of charitable status
38

— It isimportant to determine whether the
donations are gifts of capital or inventory

— Possible third party penalties may be levied
against a charity for improper valuation of the
fair market value of items donated

— Potential assessment challenges of donors by
CRA with possible claims over against the
charity and liability to directors

— Potential problemsin complying with a
charity’sdisbursement quota

— Duediligencerequirementson the part of the
charity in receiving, monitoring and
disbursing products that were donated

39
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6. Revocation of Registration of Charities

e Pursuant to the proposed December 2002
Amendments, subsection 149.1(2), (3) and (4)
will be amended to permit the revocation of
thecharitable statusif a charity “makesa
disbursement by way of a gift” which isnot a
gift made “in the course of charitable
activities carried on by it” or not agift “toa
donee that isa qualified donee” at the time of
the gift

¢ All giftsmade by a charity must bemadein
the cour se of furtheringits charitable
activitiesor transferred only to qualified
donees

7. Additional Qualified Donee

e TheFebruary 27, 2004 Dr aft Amendments
expand “qualified donees” toinclude a
municipal or public body performing a
function of a government in Canada

e Thisamendment isin responseto the Quebec
Court of Appeal decision in Tawich
Development Corporation v. Deputy Minister of
Revenue of Quebec, 2001 D.T.C. 5144

41

C. SELECTED DISCUSSION OF NEW
POLICIESFROM CRA AFFECTING
CHARITIES

1. New Palicy Statement on Palitical Activities

e Thecourtshave held that an organization that
has been established for a political purpose
cannot bearegistered charity. Palitical
purposes have been defined by the courts as
purposes seeking to:

— Further theinterests of a particular political
party; or support a political party or
candidate for public office;

— Retain, oppose, or change the law, policy or
decision of any level of government in
Canada or aforeign country

42
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« A charity’sability to participatein political
activities have been controversial and highly
confusing for along time

* CRA’s Policy Statement on Political Activities
givesclarification to charitiesfrom a
administrative, not legisative standpoint

» The Palicy Statement gives a broader
interpretation of what ar e charitable activities as
opposed to political activities

* CRA has established three categories of
involvement by charitiesin political activities:
— Charitableactivities
— Prohibited activities

— Permitted political activities

43

« Examples of charitable activities:

— Distributing the charity’s research on a particular
topic relevant to its charitable purpose

— Releasing and distributing aresearch report to
election candidates

— Publishing aresearch report online
« Examples of prohibited activities:

— Supporting an election candidate in the charity’s
newsletter

— Distributing pamphlets that underline the
government’s lack of contribution to the charity’s
goals

— Preparing dinner for campaign organizers of a
political party

— Inviting competing election candidates to speak at
separ ate events

44

Examples of permitted political activities:

— Buying a newspaper advertisement to pressure the
government

— Organizing a march to Parliament Hill

— Organizing a conference to support the charity’s
opinion

 Limits on using charitable resourcesfor permitted

political activities:

— Under the Income Tax Act, a charity must
devote substantially all of itsresourcesto
charitable activities

— Substantially “all” isdefined by the CRA as
90% or more, meaning that a charity may not
devote mor ethan 10% of its total resources per
year to political activities

45
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— Smaller charitieswith less than $50,000
annual income can devote up to 20% of
their resourcesto political activities;
income between $50,000 and $100,000 can
devote up to 15%, and income between
$100,000 and $200,000 can devote up to
12%

— Resources used towards permitted political
activitiesare not applied to meeting a
charity’s disbursement quota for receipted
donations

46

2. New Policy on Business Activities

¢ Running abusinessisgenerally not a charitable
activity

¢ However, arelated business will be permitted
subject to certain limitations

» Arelated businessisdefined as a business
activity connected to a charity that isused in
the furtherance of the charity’s charitable
purposes

¢ Therearetwokinds of related businesses:

— Businessesthat arelinked to acharity’s
purpose and subordinate to that purpose,
such as:

47

« A hospital’s parking lots, cafeterias, and
gift shopsfor the use of patients, visitors,
and staff

« Gift shopsand food outletsin art galleries
or museums for the use of visitors

« Book stores, student residences, and dining
halls at universities for the use of students
and faculty

» Therefore, a church that operatesabible
book store would likely be carrying on a
permitted related business because the
selling of biblesisrelated to the charitable
purpose of the church

48
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— Businessesthat arerun substantially by
volunteers, i.e. 90% are volunteers, are deemed
to be arelated business even if if the businessis
not linked to the charitable objects of the
charity

« Unrelated business: |sabusiness activity that is
neither related nor deemed related, i.e. if a church
decidesto buy and sell computersfor profit, or
run a catering business with more than 10% paid
employees.

» Charities cannot participate in unrelated
businesses, asthey risk being refused or losing
charitableregistration status

49

3. New Policy on Holding of Property for
Charities

¢ CRA hasrecognized that organizationsthat
hold titlefor registered charities can be
registered as charities themselves

e Charitiesmay want to use charitable title-
holding organizationsin order to protect their
assetsfrom liability associated with operation

« Examples would be separate foundations for:

— Land holdings
— Equipment and/or management facilities

— Licensing of Intellectual Property

50

D. SELECTED HIGHLIGHTSFROM
THE 2004 BUDGET
1. Overview

e The 2004 Federal Budget (the “Budget”)
representsa major initiative by the Federal
Government in rewriting the tax rules
concer ning the taxation and administration of
charities

« Draft enabling legislation from the Budget was
released on September 16, 2004

e TheBudget reflectsto a large extent the
proposals of the Voluntary Sector Initiative's
Joint Regulatory Table, particularly asit
relates to intermediate taxes and sanctions

51

www.carters.@m 17 www.charitylaw.@w




C Al@ERSca Terrance S. Carter, B.A., LL.B.

¢ TheBudget also rectifiesa number of technical
problemsregarding disbursement quotas
involving charities

2. Intermediate Sanctions and Related M atters
Intermediate taxes and penalties

e TheBudget proposes a more responsive
appr oach to theregulation of charities
under the Income Tax Act by introducing
sanctionsthat are more appropriate than
revocation for relatively minor breaches of
the Income Tax Act

e Thesanction will apply in respect to
taxation yearsthat begin after March 22,
2004

52

Taxation of Gross Revenue

« Grossrevenue generated by aregistered
charity from prohibited activities will be
taxed at rates between 5% for first
infractions up to 100% for repeat infractions

Suspension of Tax Receipting Privileges

* Registered charity tax receipting privileges
will be suspended for using donated funds
other than for charitable purposesand for

failureto comply with certain verification and
enforcement sections of the Income Tax Act

* Wherearegistered charity providesundue
benefits to “any person”, including “trustees’,
there will also be the imposition of a 105% tax
for afirst infraction and 110% tax for a second
infraction on the amount of the undue benefit

« Directorsof charities will become obligated to
ensurethat the salaries paid to its employees
arereasonablein the circumstances

Monetary Penalties

e Imposes monetary penalties of $500.00 for
failureto file annual retur ns, together with the
publication of the names of late or non-filers

54

www.carters.@m 18 www.charitylaw.@w




CARTERS

Tax on Giftsand Transfersto Other Registered
Charities

* Wherearegistered charity issues receipts with
incomplete information, there will be a 5%
penalty on the digible amount stated on the
receipt for afirst infraction, and a 10% penalty
on repeat infractions

e Whereacharity isinvolved in delaying the
expenditure of money on charitable activities by
transferring the fundsto another registered
charity, both charitiesinvolved will be jointly
and separ ately liable for the amounts so
transferred, together with a 10% tax on such
amounts

3. Annulment

e TheBudget will provide explicit authority to
the Minister to annul an organization’s
registration in circumstances where the
organization wasregistered in error

¢ Thebenefit of an annulment isthat the
normal 100% Part V revocation tax under
the Income Tax Act will not apply

4. Appeals Regime
Internal Reconsideration Process

¢ TheBudget will extend the application of
CRA’sexisting internal objection review
process to notices of a decision regarding

— Denial of applicationsfor charitable status

— Revocation or annulments of a charity’s
registration

— Designation of a charity asa private or
public foundation or charitable organization

— Imposition of any taxes or penalties against
aregistered charity

57
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External Appeals Process

« Appealsfrom decisions concerning refusal to
grant registered charitable status or
revocation of registered charitable status
will need to continue to be madeto the
Federal Court of Appeal

5. Disbursement Quota Rules
a) Overview

e The 2004 Federal Budget (the “Budget”)
includes proposalsto remedy technical
problems with disbursement quota

« Draft enabling legislation for the Budget
wasreleased on September 16, 2004 and
includes significant changesto the
calculation of the disbursement quota

e Theproposed changesto the disbur sement
quota in the September 16, 2004 draft legidation
has made as an already complicated formula
totally unintelligible and unworkable

¢ Thedisbursement formula has been amended to
provide asfollows: (with amendments
underlined)

A+Al1+A.2+B+{Cx0.035[D - (E + F)]}/365
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b) Proposed changesto Disbursement Quota
Formula

Reduction of Disbur sement Quota Rate

e« Thegood newsisthat the September 16, 2004
legislation proposesto reduce the 4.5%
disbursement quota that currently applies to
public and private foundationsto a more
manageable disbur sement quota of 3.5%

Extension of 3.5% Disbursement Quotato
Charitable Organizations

¢ Inthepagt, only public and private
foundations wer e subject to a disbursement
quota upon its capital assets not used in
charitable activities
61

e The September 16, 2004 legislation proposes
that thereduced 3.5% disbursement quota on
surplus capital assets will also apply to
charitable organizationsregister ed after
Mar ch 23, 2004 (after 2008 for charitable
organizationsregistered before March 23,
2004)

Realizing Capital Gainsfrom Endowments

e The September 16, 2004 legislation proposes
to combine 10 year giftsand gifts of capital
property from estates under the new term of
“enduring property”
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* The September 16, 2004 legidation also
introduces the concept of a “capital gains pool”,
which isin essence consists of the amount of
capital gains of a charity resulting from
disposition of “enduring property”

« A charity will now be able to encroach on the
capital of aten year gift, provided that theterms
of the gift so permit, up to the amount of the
3.5% disbursement quota, but for practical
purposesis limited to the amount of the “ capital
gains pool”, since anything above the “ capital
gains pool” will be added back into the 80%
disbursement quota for the charity
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* The combination of the new concept of “ capital
gainspool” and thelimited ability to encroach
on aten year gift aspart of “enduring
property” will makethe calculation of the
disbur sement quota complicated and difficult
for charitiesto comply with

The previous anomaly that 80% of the

disbur sement of the capital gain had to be
added to the disbursement quota of a charity is
now alleviated by reducing the 80%

disbur sement quota by the lesser of 80% of the
capital gain realized on the disposition and
3.5% of capital assets not needed in charitable
activities

64

Transfer of “Enduring Property”

e “Enduring property” (which includes 10 year
gift) isnot included in the 80% disbursement
quota in the following taxation year

e The September 16, 2004 legislation proposes
that “enduring property” received by a
registered charity from another registered
charity will result in the same treatment of
that gift asif the “enduring property” had
been received directly from the original
donor, i.e. 80% of it will not need to be
expended in the following taxation year
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Gifts Transferred to Charitable Organizations

e The September 16, 2004 legislation proposes
that all transfer of fundsfrom oneregistered
charity to another, including transfersto a
charitable organization, will be subject to the
80% disbur sement requirement, i.e. 80% of
the gift must be expended in the following
taxation year

¢ Previoudy charitable organizationswere
exempt from the 80% disbur sement quota
involving transfer of fundsto other charities
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* Now giftsto charitable organizations will need
to comply with the specified gift rulesin order
to avoid having to expend 80% in the following
taxation year unlessit isatransfer of “enduring
property”

« However, problemsin the disbur sement quota
formula can occur for thetransferring charity if
an enduring property isdesignated in the
transfer asa specified gift

c) GiftsMade By Way Of Direct Designation

¢ Wherean individual hasdesigned in his’her
will a charity asadirect beneficiary of the
individual’s RRSP, RRIF or lifeinsurance
policy, the September 16, 2004 legidation
proposesto treat such giftsas*“enduring
property” for the pur poses of the
disbursement quota rules

e Thiswill mean that direct designation of
RRSP, RRIF and lifeinsurance proceeds will
be subject only to the 3.5% disbur sement
quota while they are held as capital and then
subject to the 80% disbursement quota
requirement in the year in which they are
disbur sed

68

6. New Not-for-Profit Corporations Act

¢ TheBudget also includes a commitment by
the Federal Government to introduce a new
Not-for-Profit Corporations Act that will
reduce theregulatory burden on the not-for -
profit sector, improve financial
accountability, clarify therolesand
responsibilities of directorsand officers, and
enhance and protect the rights of members
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