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A. INTRODUCTION

The Courts in seven provinces including Ontario, British Columbia, Quebec, the Y ukon Territories, Nova
Scotia, Manitoba, Saskatchewan, and most recently Newfoundland, have ruled that the common law
recognition of marriage as “the voluntary union for life of one man and one woman, to the exclusion of all
others’* violates s.15(1) of the Canadian Charter of Rights and Freedoms” (“ Charter”) because it has the
effect of limiting the right of gay and leshian couples to marry.® Instead of appealing these decisions, the
federal government decided to introduce new legidation, which at thistime is entitled Proposal for an Act
Respecting Certain Aspects of Legal Capacity for Marriage for Civil Purposes (the“ Proposed Act”).* This
Proposed Act would have the effect of recognizing the rights of same- sex couplesto marry across Canada.
The operative provisions of this Proposed Act are as follows:

! Hyde v. Hyde (1866), L.R. 1 P. &D. 130 at p.133.

2 Canadian Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1982, being Schedule B to the Canada Act, 1982(U K.), 1982,
c.11.

3 Equality for Gays and Lesbians Everywherev. Canada [2003] B.C.J. N0.994 (B.C.C.A.); Halpern v. Canada (Attorney General), [2003]
0.J. No. 2268 (O.C.A.); Hendricksv. Quebec (Attorney General)[2002] J.Q. No. 3816 (Q.C.A.); Dunbar v. Yukon[2004] Y .J. No.6.1; Vogdl
v. Canada (Attorney General) [2004] M.J. No. 418; Boutilier v. Nova Scotia (Attorney General) [2004] N.S.J. No. 357; N.W. v. Canada
(Attorney General) [2004] S.J. No. 669;

* Proposal for an Act respecting certain aspects of legal capacity for marriage for civil purposes, Order in Council P.C. 2003-1055,
Preamble, ss.1,2. (“Proposed Act”)
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1. Marriage, for civil purposes, isthelawful union of two personstotheexclusionof all
others.

2. Nothing in this Act affect the freedom of officials of religious groups to refuse to
perform marriages that are not in accordance with their religious beliefs.”

Rather than introducing this Proposed Act in Parliament, the Attorney Genera sent a reference to the
Supreme Court of Canada entitled Reference Re Same Sex Marriage (the“Reference”)® asking the Supreme
Court the following questions:

1. Istheannexed Proposal for an Act respecting certain aspects of legal capacity for
marriage for civil purposeswithinthe exclusivelegislative authority of the Parliament
of Canada? If not, in what particular or particulars, and to what extent?

2. If the answer to question 1 is yes, is section 1 of the proposal, which extends
capacity to marry to persons of the same sex, consistent with the Canadian Charter of
Rights and Freedoms? If not, in what particular or particulars, and to what extent?

3. Doesthefreedom of religion guaranteed by paragraph 2(a) of theCanadian Charter
of Rights and Freedoms protect religious officials from being compelled to perform a
marriage between two persons of the same sex that is contrary totheir rdligious beliefs?

4. Isthe opposite-sex requirement for marriagefor civil purposes, as established by the
common law and set out for Quebec in section 5 of the Federal Law-Civil Law
Harmonization Act, No. 1, consistent with the Canadian Charter of Rights and
Freedoms? If not, in what particular or particulars and to what extent?

This Church Law Bulletin summarizes the Supreme Court’ s decision, handed down on December 9, 2004, to
these questions as contained in the Reference. The Bulletin will also attempt to describe what consequences
this decision and the Proposed Act might have on churches and religious officials who are opposed to same
sex marriage. Recommendations will then be provided about what these churches and religious officials can
do in response to the Reference and the Proposed Act.

® Supra, note 4.
® Reference re Same Sex Marriage, [2004] S.C.J. No. 75.
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B. FINDINGS OF THE COURT

In the Reference, the Supreme Court of Canada answered the four questions outlined above as follows:

1. Isthe Proposed Act Within the Exclusive Legidative Authority of the Parliament of Canada?

The Supreme Court defined the issue before it as being whether the “Pith and Substance” of the
Proposed Act falls within one of the powers of the federal government as outlined in s.91 of the
Constitution Act.” The Supreme Court concluded that the“ Pith and Substance” of s.1 of the Proposed
Act is to define the legal capacity to marry and to ensure that “civil marriage as a legal institution is
consistent with the Charter.”® The Supreme Court confirmed that Parliament is granted the authority to
define marriage by virtue of s.91 (26) of the Constitution Act which statesthat the federal government
has the exclusive authority to legislate matters that have to do with “Marriage and Divorce.”

Certainintervenersin the Reference argued that it isnot within the powers of the federd government to
legislate about the definition of marriage, since marriage was not defined by the common law: the
common law was merely recognizing the existence of marriage, the existence of which pre-dates the
common law recognition of it. Inresponseto thisargument, the Supreme Court drew an analogy to the
Persons case which warned against alowing customs to become rooted in the law, “long after the
reason for them has disappeared” and stands for the proposition that the Constitutionisa“living tree”
which needs to grow with the times.? Without directly addressing the issue of whether it is within
Parliament’s constitutional powers to redefine marriage, the Supreme Court concluded that since
society’ s perception of marriage has changed over the yearsto include many different kinds of couples,
it cannot be said that “marriage”’ in s.91(26) of the Constitution Act, 1867, read expansively, excludes

same sex marriage.”

In contrast, the Supreme Court found that s.2 of the Proposed Act was ultra vires the powers of
Parliament by virtue of the fact that s.92(12) of the Constitution Act gives the provinces exclusive

" Constitution Act, 1867, s.91

8 Supra note 6 at para 42.

° Reference re: Meaning of theword “ Persons” in s.24 of the British North America Act, [1930] A.C. 124 (P.C.)
19 sypranote 6 at para 25.
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jurisdiction over “the solemnization of marriage inthe Province.” Consequently, thefedera government
cannot create an exemption to existing solemnization requirements. Conversely, the provincial power
over the solemnization of marriage does not confer on the provincial government the jurisdiction to
make decisions about same sex marriage, since solemnization is consequential to the right to marry.

The Supreme Court rejected an argument made by intervening partiesto the Reference, that, based on
the reasoning in Hyde v. Hyde," the definition of marriage as being between a man and a woman is
entrenched in the Constitution Act. Instead, the Supreme Court took what they called a “large and
liberal, or progressive’ approach to interpreting the constitution and concluded that, “Marriage, from
the perspective of the state, isacivil institution” and that there is nothing in the Constitution Act which
would preclude same-sex marriage.*?

2. Does the Proposed Act Violate the Charter of Rights and Freedoms?

The Supreme Court then responded to arguments made by intervening parties that the Proposed Act
violates s.15(1) and s.2(a) of the Charter. Some intervenersargued that the Proposed Act violatesthe
equality provisionin s.15(1) of the Charter asit hasthe effect of discriminating against religiousgroups
who disagree with same-sex marriage and opposite-sex married couples. The Supreme Court’s
response to this question was that “the mere recognition of the equality rights of one group cannot, in
itself, constitute a violation of the rights of another.”** The same reasoning was used by the Supreme
Court when rgjecting the argument that the Proposed Act infringes the guarantee of freedom of religion
under s.2(a) of the Charter.**

3. Does the Proposed Act Provide Protection for Religious Officials Who Do Not Believe in Same
Sex Marriage?

The Supreme Court then attempted to address the argument that the Proposed Act might create an
impermissible collision of rights between the rights of same-sex couples who want to marry and the

rights of those who are against same sex marriage because of their religious beliefs. Intervening parties

" qupra note 1 at p.133.

12 qupra note 6 at para.23 and 29.
3 |bid at para.46.

% Ibid at para48.
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pointed out that this conflict would be particularly acutefor clergy and other religious officialswho do
not believe in same-sex marriage and do not want to perform them. The Supreme Court’ s response to

this was as follows:

Theright to freedom of reigion enshrined in s. 2(a) of the Charter encompasses the
right to believe and entertain the religious beliefs of on€'s choice, theright to declare
one's religious beliefs openly and the right to manifest religious bdief by worship,
teaching, dissemination and religious practice: Big M Drug Mart, supra, at pp. 336-
337. The performance of religious rites is a fundamental aspect of religious
practice. It therefore seems clear that state compulsion on religious officials to
perform same-sex marriagescontrary totheir religiousbeliefswould violatethe
guarantee of freedom of religion under s. 2(a) of the Charter. It also seems
apparent that, absent exceptional circumstances which we cannot at present
foresee, such aviolation could not bejustified under s. 1 of the Charter[emphasis
added].”

However, the Supreme Court noted that since the federal government has no congtitutiona authority to
regulate the solemnization of marriage, it would be up to the provincial governmentsto passlegidation
that would protect the rights of religious officials to not perform same sex marriagesif thisis contrary
to their beliefs, while at the same time allowing for same-sex marriage. The Supreme Court also
commented that the provincial human rights commissions should interpret their human rights codesin
such away asto provide protection for religious freedomin thisregard. Therefore, it may besometime
before the practical extend of the protection provided by thisdecision to religious officials who do not
support same sex marriages is known, and may ultimately require that human rights challenges be
brought by those who feel that their religious freedom is being limited.

4. Is the Definition of Marriage as Being Between a Man and a Woman Unconstitutional ?

The Supreme Court stated that it was exercising its jurisdiction to refuse to answer this question
because, in its opinion, it would be “unwise and inappropriate” to do so.® However, the Supreme
Court pointed out that courtsin five provinces (now seven) have already declared that the definition of
marriage as being between aman and a woman is unconstitutional and that the Attorney General of
Canadahad conceded after each of these decisionsthat the common law definition of marriageviolated

> |bid at para’57 and 58.
'8 |bid at para 64.
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s.15(1) of the Charter. Asaresult, same-sex couplesin these provinces have relied on these decisions
and have gotten married, thinking that their marriages would be recognized by the federal government
as being legal. According to the Supreme Court, therefore, this issue has “already been disposed of in
lower courts’. *" It seems, therefore, that the Supreme Court’s refusal to answer this question is
premised on the fact that they feel that this question has already been conclusively answered in the
affirmative by the lower courts.

C. IMPLICATIONS OF THIS CASE FOR CHURCHES AND OTHER RELIGIOUS GROUPS

Many Canadian Churches and religious groups who are opposed to same sex marriage are anxious about the
possible consequences of legalizing same sex marriage for their clergy and their members. One of their main
concernsisthat clergy and churches will be forced to conduct same-sex weddings even though this may be
contrary to their religious beliefs and church teachings.*®

Section 2 of the Proposed Act was an attempt by the federal government to addressthis concern by including
an explicit statement that the Proposed Act would not affect the freedom of religious officials to refuse to
perform marriagesthat are not in accordance with their religious beliefs. Asdiscussed above, inthe Reference
the Supreme Court ruled that section 2 of the Proposed Act isultra vires parliament and stated that it wasup
to the provincial governments to provide protection for clergy with respect to matters relating to the
solemnization of marriage and as such the federal government could not legally provide such an exemption.
As such, no protection could be provided in the Act.

It should be noted, however, that the Reference may provide some protection to clergy and churcheswho are
opposed to same sex marriage, as the Supreme Court therein explicitly stated more than oncein its decision
that any form of state compulsion that servesto force areligious official to performasame sex wedding when
such awedding is contrary to the tenets of his or her faith would violate s.2(a) of the Charter and could not
be justified under section 1. The same principle is applied to the use of sacred places for the celebration of
same sex marriages. The Supreme Court distinguishes between “ civil marriage” and “religiousmarriage’ and
explicitly states that “the Proposed Act islimited inits effect to marriage for civil purposes’ and “cannot be

Y Ibid at para61-71 with quote at para.68.
'8 See Same Sex Marriagein Canada at http:/www.ecumenism.net/news/marriage.htm .

www.carters.@ www.charitylaw.@




CARTERS ca o, 050

interpreted as affecting religious marriage or solemnization.”*®

The Reference also directs provincial
governments and human rights commissions to legislate and interpret their respective provincial legisation

accordingly.

Now that the Supreme Court has confirmed that the definition of civil marriage includes same sex marriage,
each province is responsible for enacting legislation and creating policies concerning the solemnization of
same sex civil marriages. Some provinces, such as Manitoba and Saskatchewan have instituted policies that
marriage commissioners must perform same sex civil marriages if they want to keep their licenses, whereas
other provinces, like New Brunswick, are enacting legidation which explicitly allows those who would
normally be required to perform same sex marriages when they arelegalized, to opt out of performing themif
they are opposed to same sex marriage. The current policy in British Columbia is that marriage
commissioners can opt out of performing same sex marriages as long as they refer the same sex coupleto a
person who will perform the ceremony for them. This has resulted in the resignation of twelve marriage
commissioners who were opposed to same sex marriages. Two marriage commissionersfrom Manitobahave
also quit their jobs because of the new policy concerning same sex marriage and have filed human rights
complaints.® 1t will be interesting to see how the Manitoba Human Rights Commission deals with these
complaints. Will they find that the Manitoba government’s policy concerning marriage Commissioners is
discriminatory on the grounds of religion, as was suggested in the Reference?

The Supreme Court warnsthat the protection of religious freedom expressed in s.2(a) of the Charter may be
limited to situations where the state is involved, since the Charter only applies to State action.”* As well,
churches and other religious groups may be limited from asserting a Charter right by the principle expressed

in several cases that “freedom of religion and conscience does not extend to a corporation.”#

Another related concern of some churches and some clergy that oppose same sex marriage is that by
legalizing same sex marriage the federal government is establishing “a particular ideological opinion as a
universal and binding norm” and that consequently all those who are not in agreement with thisideological

19 qupra note 6 at para 55.

20 Campbell Clark, “Prairie Officials compelled to perform gay marriages’ The Globe and Mail December 18, 2004.

2 | bid at para55.

22 Brockie v. Ontario (Human Rights Commission), [2002] O.J. No. 2375; R. v. Big M. Drug Mart Limited (1985), 18 D.L.R. (4™ 321.
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opinion will be socially ostracized. For example, in their factum for the Reference, the Canadian Conference

of Catholic Bishops express a concern that,

Oncethis social and moral orthodoxy is established, it would beasmall step to remove
charitable status and other public benefits from individuals, religious groups, or
affiliated charities who publicly teach or espouse views contrary to this claimed
orthodoxy.?

In response to this concern, the Supreme Court denied that it was possible for the conferral of rights upon
one group to constitute the violation of rights of another and that this “alleged collision of rightsis purely
abstract,” and that the scope of Charter rights cannot be decided in the absence of an actual fact situation.
Despite their denial that the Proposed Act might cause aconflict of Charter rights, the Supreme Court went
on to say that in the event such a conflict occurred, “the jurisprudence confirms that many if not all such
conflicts will be resolved within the Charter, by the delineation of rights prescribed by the casesrelating to

S.Z(a).”24

Thisfinding that “the right to religious freedom enshrined in s.2(a) of the Charter is expansive’* isechoed in
the recent Supreme Court of Canada decision Syndicat Northcrest v. Amselem (“Amselem”) wherein the
majority found that,

Regardless of the position taken by religious officials and in religious texts, provided
that an individual demonstrates that he or shesincerdly believesthat acertain practice
or belief is experientially rdigious in naturein that it is either objectively required by
thereligion or that he or she subjectively believesthat it is required by thereligion, or
that he or she sincerdly beieves that the practice engenders a personal, subjective
connection to the divine or the subject or object of his or her spiritual faith and aslong
asthat practice has a nexus with religion, it should trigger the protection of ..s.2(a) of
the Charter.”®

The Amselem decision makesit clear that the s.2(a) Charter right of freedom of religionincludestheright to
hold a particular opinion based on your religious beliefs whether or not this belief is the official doctrine of

your particular religion.

23 William J Sammon, Factum of the Intervener: The Canadian Conference of Catholic Bishops.

4 qupra note 6 at para 52.

% Qupra note 6 at para.50.

% gyndicat Northcrest v. Amselem, [2004] S.C.J. No. 46, 2004 SCC 47. also see case comment entitled “ Supreme Court of Canada Adopts
Broad View of Religious Freed” in Chartiy Law Bulletin No.51 available at www.carters.ca.
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However, in severa recent s.2(a) cases, the Supreme Court has warned that, “The freedom to exercise
genuine religious belief does not include the right to interfere with the rights of others.”? This principlewas
applied in Ontario Human Rights Commission v. Brillinger which involved a complaint that was made by the
Canadian and Leshian Gay Archives against a printer, Scott Brockie, for refusing to print one of their
pamphlets which contained material that Mr. Brockie objected to because of hisreligious beliefs. Inthiscase
the Ontario Superior Court found that,

Limits on Mr. Brocki€ s right to freedom of religion in the peripheral area of the
commercial marketplace arejustified wherethe exercise of that freedom causesharmto
others; In the present case, by infringing the Coderight to befreefrom discrimination
based on sexual orientation in obtaining commercial services.”

One implication of these decisionsis that while it would appear to be permissible to hold a discriminatory
opinion, it would not appear to be permissible to discriminate against someone because of that view in the
provision of goods, services and facilities to the public. In the Brillinger decision the court also warns that
“thefurther the activity isfrom the core elements of the freedom [of religion], the more likely the activity isto

impact on others and the less deserving the activity is of protection.”?

On the other hand, the human rights objective of ensuring that groups are provided services and facilities
should be balanced against the right to freedom of religion and conscience. An argument could be made that
if the provision of aservice or facility conflictswith acorereligious belief of anindividual or religious group,
he, she or it should not be forced to provide it. Consequently if areligious official or church is opposed to
same sex marriage, that official or church could argue that they should not be forced to perform acivil same
sex marriage, allow such amarriage to be performed on their premises or to make areferral regardingasame
sex marriage as this would conflict with one of their core religious beliefs or that it would be no different
from being forced to advance such alifestyle.

The same sex marriage decisions have all held that the definition of marriage as the “union of one man and
onewoman” isunconstitutional. It istherefore possible that, if acleric or areligious person who isalicensed

2 Trinity Western University v. British Columbia College of Teachers (2001), 199 D.L.R. (4™ 1 (S.C.C.); also see R. v. Big M Drug Mart
[1985] 1 S.C.R. 295 at 336-37 and Ross v. New Brunswick School District No. 15 [1996] 1 S.C.R. 825.

%8 Ontario (Human Rights Commission) v. Brillinger [2002] O.J. No. 2375.

2 |bid at para.51.
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marriage commissioner and is opposed to same sex marriage was challenged for refusing to perform acivil
same-sex wedding, a court might find that this person has crossed the line between holding adiscriminatory
view and discriminating against someone by refusing to provide a public serviceto them, and asaresult the
cleric or religious person could be found to have violated a human rights code. It isalso possblethat achurch
or religious group, who normally makes its premises available to the genera public for many different
purposes and activitiesand chargesfor the use of their facilities, and then refusesto rent out that premisetoa
gay or leshian couple for the purposes of celebrating a civil same sex marriage, could be found to be
discriminating in the provision of afacility. Thereisno explicit defence based on having abona fides reason
for the discrimination in the Human Rights Codes of many provinces, including Ontario, whenit comesto the
provision of goods, services and facilities, which means that a conscientious objector can only rely on the
Charter right to freedom of religion as a defence. It is not clear whether the protection afforded by s.2(a) of
the Charter would protect a marriage commissioner who is opposed to same sex marriage from having to
perform a civil same sex marriage ceremony or, as in B.C., having to refer the same sex couple to another
person who can performthe marriage, or would protect achurch who rentsout itsfacilitiesto many different
groups but wants to refuse to rent it out for the purposes of hosting a same sex marriage.

Given that the Supreme Court has now made it clear that same sex couples have the legal right to civil
marriage and that it isnot yet clear what protections, if any, will be availableto religious officials or churches
who are opposed to same sex marriagein any provincial legislation that is passed regarding the solemnization
of civil same-sex marriages, churches would be wise in the meantime to heed the advice contained in a
Bulletin published by Carter and Associatesin December 2003 entitled “ Same Sex Marriage: What Churches

and Religious Organizations Can do |n Response.”*

The Bulletin explainsthat courts have generally recognized the existence of and the right of achurch to fulfill
itsreligious objectives, but warnsthat churches must ensure that their identity is adequately articulated within
the civil law context so that it can be protected at civil law. Churches should, if at all possible, undergo alegd
audit whereby alawyer would review the church’s congtitutional documentsto ascertain whether they meet
with applicable legal requirements. Other steps that churches and religious groups can take include:

%0 Church Law Bulletin No.1 which is available on our website at www.carters.ca.
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+ Clearly articulating its adherence to a literal and/or orthodox interpretation of scripture and
reflecting thisin its constitutional documents.

+ Developing a clear policy statement with regards to the church’s beliefs and teachings about
marriage which could contain a statement recognizing marriage as a holy sacrament or ingtitution of
the church and defining marriage as being between one man and one woman in accordancewiththe
church’s statement of faith and having this policy reviewed by legal counsal.

+ Avoiding any statementsthat could be construed as promoting hatred against an identifiable group
and instead drafting all policy statements using neutral wording and avoiding negative or pgorétive
language against any identifiable group.

+ Enforcing any policiesin a consistent manner.

+ Defining its membership and discipline procedures and requiring that any individuals who are
involved in church ministries or programs and any church employees should also be members.

+ Restrict the use of any services offered by the church and facilities owned by the church to church
members for purposes relating to the Church’s charitable objectives.

+ Educating clergy and members about the legal rights of clergy and of churches.
Many of the larger denominations have aready discussed theseissueswith their legal counsel and developed
clear policies about marriage. An article entitled “Same Sex Marriage in Canada,” which can be found at
www.ecumenism.net, provides a useful review of some of these church policy statements. It would be
prudent for all religious groups who are opposed to same-sex marriage to follow suit and to carefully re-
evaluate their constitution and operating policiesin consideration of the potential impact of the Proposed Act
and of the provincial legidation which will ailmost certainly ensue.

D. CONCLUSION

It is clear from the reference that it is within the constitutional powers of the federal government to change
the common law definition of marriage to the definition contained in the Proposed Act, namely, “the lawful
union of two persons to the exclusion of all others’, whereas the solemnization of marriage is within the
scope of provincial powers and the federal government cannot create a legisative protection for religious
officialswho are opposed to same sex marriage from being forced to perform civil same sex marriages. Inthe
Reference the Supreme Court Justices assure us that the freedom of religion as guaranteed in s.2(a) of the
Charter isexpansive and extends far enough to provide protection to religious officials from being forced to
perform same sex marriages and to churches from having to alow same sex marriages to take place in their
places of worship.
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The practical implications of this decision are still unclear. One of the questionsthat remains unanswered is
whether marriage commissioners who are opposed to same sex marriage on religious grounds can lose their
licensefor refusing to perform a same sex marriage ceremony. It isalso impossibleto tell what other practical
effects the legalization of same sex marriages will have on religious groups who are opposed to same sex
marriage now that the Supreme Court has made it clear that such views run contrary to Charter values.
Given these uncertainties it would be prudent for religious groups to clearly articulate their policies and
beliefs concerning marriage and to undergo a legal audit to ensure that the group’s policies, by-laws and
publications conform as closely as possible with legal requirements and are not unnecessarily discriminatory.
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