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INTRODUCTION

As a general rule, directors are not personally liable
for the contracts of, or the actions or omissions of,
the corporation that they serve because a corporation
is considered to be a separate legal person at law. 1
The liability protection afforded to directors as a
result of incorporation is often referred to as the
“corporate veil”.

However, there are exceptions to this general
rule and there are many instances of directors’
liability at common law, under federal and provincial
statutes, and under the Civil Code of Québec. Directors
of non-for-profit corporations should be aware of
these exceptions. This chapter explains the liability
exposure of directors.

* B. Soc. Sci., LL.B. Law Practice advising charities and not-for-profit organizations based in Ottawa.

The chapter is organized under the following

headings:

« Liability and contracts (This relates to situations
where directors enter into a contract without proper
authorization or on behalf on a non-existent
corporation.)

« Liability in tort (This relates to situations where
directors’ own actions are tortious.)

« Liability for breach of fiduciary duty (This is discussed
in detail in Chapter 2).

« Liability for breach of trustee duties (This relates to
situations where the corporation is a charity or direc-
tors deal with assets that are impressed with a trust).

= Common law liabilities (This relates to directors acting
without proper corporate authority).

~ Statutory liabilities (This relates to the numerous
obligations imposed on directors under federal and
provincial legislation).
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LIABILITY AND CONTRACTS

Directors are not usually personally responsible for
contracts that they sign on behalf of the corporation,
provided that they have proper legal authority to
sign. The corporation’s bylaws should contain a provi-
sion on directors’ and officers’ authority to execute
legal instruments on behalf of the corporation.

The bylaws commonly also contain a clause providing
that the board of directors may pass a resolution
appointing specific directors or officers to sign on
behalf of the corporation.

Note, however, that personal liability of
directors for contracts can, in some cases, arise at
common law or under statute if the corporation is
not satisfactorily identified on documents. At com-
mon law, liability can arise where a director purports
to enter a contract on behalf of a non-existent
corporation. The relevant statutory provisions are
discussed later in this chapter.

LIABILITY IN TORT

A tort is a civil wrong recognized by courts even
though it may not be contemplated under statute,
and for which the injured party may seek damages.
Directors are not personally liable for torts committed
in a corporate context unless their conduct itself is
tortious.2

Although there is limited case law on the
issue, particularly in the context of not-for-profit
corporations, one possible instance of directors’ con-
duct constituting a tort is the case of negligent mis-
management. Negligent mismanagement arises when
the injury suffered by the tort victim can be attributed
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to carelessness in the oversight of some aspect of the
corporation’s operations. It relates to situations where
the board knew of, or ought to have foreseen, a
systemic problem and failed to address it.

EXAMPLE

Where the directors permitted an unsafe condi-
tion to exist on the corporation's property and
that unsafe condition lead to a personal injury
this could constitute negligent mismangement on
the part of the directors and result in personal
liability.

EXAMPLE

Where the board adopted a communications
policy that resulted in, or failed to adequately
safeguard against, libel and slander in corporate
publications — such as where the practice of
aggressively denigrating a corporate competitor
is endorsed by the directors.

Directors’ personal liability in tort may arise where

the directors fail to adequately supervise the hiring of
employees and volunteers or to adequately monitor
the conduct of such employees and volunteers in their
work for the corporation, particularly where there are
allegations of sexual abuse of children and/or harass-
ment of employees.



LIABILITY FOR BREACH
OF FIDUCIARY DUTY

Directors who breach any of their duties to the
corporation, as outlined in Chapter 2, may be liable

if the corporation suffers a loss that can be directly
attributed to their actions or omissions. To protect
themselves from such liability, directors should always
consider whether the decision(s) or action(s) being
taken are in the best interests of the corporation.
They must discharge their duties of skill and diligence,
as well their duty of loyalty, including acting honestly
and in good faith, not improperly delegating their
responsibilities, and avoiding conflicts of interest.

LIABILITY FOR BREACH OF
TRUSTEE DUTIES

Directors of charitable corporations have potentially
higher exposure to personal liability than do directors
of other not-for-profit corporations.

The recent decision in Ontario (Public
Guardian and Trustee) v. Aids Society for Children
(Ontario)3 emphasizes the fiduciary responsibility of
directors of charitable corporations as quasi-trustees.
The court held that these fiduciary duties go beyond
the mere furtherance of the charitable objects of
the corporation. The case stipulates that although
directors of a charity may not technically be trustees
of charitable property, they “are, to all intents and
purposes, bound by the rules which affect trustees.”

Although a lower court decision, this case
strongly argues that directors of a charitable corpora-
tion have an obligation to apply charitable property
towards the charitable objects of the charity. This, in
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turn, requires that directors take pro-active steps to
protect charitable property.4 Any loss of charitable
assets due to the inactivity or failure to act of the
directors could make the directors liable for breach of
their fiduciary duties, or possibly even breach of trust.

Liability risks from remuneration of directors
At common law, in Ontario at least,® directors of
charitable corporations must not receive any direct or
indirect remuneration or benefit from the charity on
which they serve as directors unless court approval is
first obtained. It is not settled law whether such a
requirement applies in other jurisdictions.6 This
means that a director of a charitable corporation
cannot be a paid employee, contractor, consultant or
professional service provider of the charity, even if
they are paid below fair market value for the services
rendered or goods supplied. In such cases, both the
director who received the remuneration and directors
who authorized it would be at risk of personal liability.

Readers may note a potential conflict
between this rule and section 98 of the Canada
Corporations Act referred to earlier, which otherwise
permits directors of not-for-profit corporations to
declare a conflict of interest in a contract or pro-
posed contract with the corporation and enables
them to enter into a contract in which they have a
personal interest. The prudent approach is to consider
that the rule against paying remuneration to director
of charitable corporations takes precedence over
section 98.

The rule against remuneration does not apply
to out-of-pocket expenses incurred by directors, such
as mileage or other reasonable and related travel
expenses. Directors may legitimately be reimbursed
for these items.
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In Ontario, the Charities Accounting Act
(Ontario)7 allows charities to follow a procedure to
obtain consent from the Public Guardian and Trustee
to permit directors of charitable corporations to
receive remuneration. However, charities do not often
use this option, and it is not clear which cases will
receive the approval of the Office of the Public
Guardian and Trustee.

In jurisdictions other than Ontario (except
Québec), an application to court under trust law may
be possible to permit remuneration. However, the
availability of this remedy appears never to have
been tested in a Canadian jurisdiction.

Liability for breach of trust when dealing
with charitable property

Because their duties are akin to those of trustees,
directors of charitable corporations may be held per-
sonally liable for breach of trust if they mismanage
charitable assets. This means they can be personally
responsible for the full amount of any loss to the
charitable assets.

Breach of trust involving investment

decisions

Directors of charitable corporations face considerable

liability risks from the improper investment of

charitable funds. Liability of directors in this regard
may arise as a result of their failure:

« to determine and comply with the investment
power in the letters patent or special act creating
the charitable corporation;

= to determine and comply with specific investment
powers contained in agreements accompanying a
gift, such as a last will and testament of a donor in
making a testamentary gift or a gift agreement by
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a donor in giving a perpetual endowment;

« to determine and comply with the applicable statu-
tory investment power that applies in a particular
province in relation to investments made in that
province, typically found in provincial trust
legislation;

« to invest in accordance with the standards of a
prudent investor where the provisions of the
trust legislation apply, including any mandatory
investment criteria required by the Act;

« to develop and implement an investment plan
as required by applicable trust legislation; and,

 to undertake investment decision making them-
selves, or in provinces that permit delegation of
investment decision making, such as Ontario, to
ensure that an appropriate agency agreement is in
place appointing a qualified investment manager
and that there is careful selection and monitoring

of the investment manager chosen.

Liability risks to directors arising from investment of
charitable property can be significant, as well as hard
to protect against. Liability can range from losses
arising from bad investments to liability for missed
investment opportunities from overly conservative
investment decisions.

EXAMPLE

In the face of an economic recession — i.e. two
consecutive quarters of negative economic
growth in the national economy - failure of
trustees to review their investment portfolio
could be considered to be putting the charitable
assets unduly at risk. It is important to note, how-



ever, that this entails a two-part requirement: the
directors are obligated both to look at whether
the portfolio should change and to take a decision
about what changes, if any, to make.

Liability risks from co-mingling of donor
restricted funds

Donor restricted funds consist of gifts to a charity
that are subject to restrictions, limitations, condi-
tions, terms of reference, directions, or other restrict-
ing factors imposed by the donor that constrain or
limit a charity concerning how the gift can be used.8
Donor restricted funds, also referred to as special
charitable purpose trusts, can include:

« endowment funds, i.e., gifts of capital to be held
and invested in perpetuity;

= donor restricted use, i.e., monies given to a building
fund; and,

« ten year gifts, i.e., gifts of capital to be held for a
minimum of ten years in accordance with the
requirements of the /Income Tax Act.

At common law, each donor restricted fund is
required to be held in a separate account from other
restricted trust funds and cannot be co-mingled.
Few charitable corporations, though, comply with
this common law prohibition against co-mingling
restricted funds.

In Ontario, regulations have been enacted
under the Charities Accounting Act to allow charities
to co-mingle donor-restricted funds into a single
account for investment purposes. However, restricted
funds cannot be co-mingled with the general funds
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of a charity. In addition, there are numerous statutory
requirements under the regulations of the Charities
Accounting Act that must be complied with before
donor-restricted funds can be co-mingled in
Ontario.

Co-mingling of donor-restricted funds in
contravention of the regulations under the Charities
Accounting Act in Ontario will expose directors to
personal liability for breach of trust. Also, where
legislation in other provinces does not permit co-
mingling of restricted funds, directors of charitable
corporations may face exposure to liability even if
they comply with the regulations in Ontario.

Breach of trust involving charitable objects
Directors are obligated to apply charitable property in
accordance with the corporate objects contained in
the letters patent of the corporation. Failure to do so
may expose directors to liability for breach of trust.

Breach of special purpose charitable trust
involving donors

Directors may be held liable for breach of trust if
they fail to apply funds in accordance with donors’
restrictions or if they redirect funds given for one
purpose, for example, a building fund, and use them
for another purpose, for instance, to pay for general
operating expenses. Breach of trust may also occur if
there is a failure to hold and invest the capital of an
endowment fund in perpetuity, unless the donor has
authorized that encroachments can be made upon
the capital of such a fund.
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COMMON LAW LIABILITIES

Liability for lack of corporate authority
Directors acting outside the scope of their authority
as defined by the letters patent, supplementary
letters patent, or other governing documents of the
corporation are personally responsible for any deci-
sions or actions they take. This liability may arise
owing to statutes, contracts, torts or the common
law. Effectively, the directors are considered to have
taken the decision(s) or action(s) as individuals rather
than as a corporate body, so the ‘corporate shield’
does not apply.

STATUTORY LIABILITIES

Many provincial and federal statutes impose personal
liability on directors of not-for-profit corporations.
The most common of these relate to employees,
reporting requirements, taxation and environmental
regulations. Boards of directors should get legal
advice to determine the precise scope of statutory
liability affecting them. This will vary according

to the activities of the corporation and the jurisdic-
tion(s) in which it carries out those activities. This
chapter focuses on some of the more common areas
of statutory liability.

To whom does liability apply?

Most of the legislation imposing liability on directors
does not actually define who is a ‘director! Individuals
who are acting in the capacity of directors — de facto
directors — but who may not have actually been elect-
ed as such may nonetheless be exposed to directors’
liability. This could include those serving as de facto
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directors, ex-officio directors, those dubbed ‘honorary’
directors and those sitting on an executive committee
or otherwise acting as part of a group managing the
corporation’s affairs, no matter what it is called. If
these individuals act like directors, they can attract
the liability of directors.

Can directors avoid liability by resigning?
Resigning as a director does not affect a director’s
exposure to liability for actions or omissions while in
office. However, resignation will limit the potential
for liability after the date of resignation and will also
start the limitation period running. Most of the legis-
lation contains limitation periods which provide, for
example, that no action can be commenced against a
director more than a specified number of years after
he or she ceased to be a director of the corporation.

Director liability under the Canada
Corporations Act
The Canada Corporations ACl’,lO under which all
federal not-for-profit corporations are incorporated
(other than those established by special act of the
Parliament of Canada), contains a range of duties
and statutory liabilities for directors. Many provincial
incorporation statutes provide for similar liability.
Provincially incorporated not-for-profits will need
to determine the particular requirements that apply
to them.

Directors should be particularly alert to
liability relating to four areas:

= government reporting requirements;

« proper identification of the corporation;

« membership list disclosure provisions; and,
= winding-up procedures.



Reporting requirements

Failure to file the required information with Industry
Canada can lead to personal liability for directors.
There is no limitation or possible defence for a direc-
tor who permits or acquiesces in permitting a breach

to occur. The relevant provisions are as follows:

B Section 133 creates an obligation on corporations
to file an annual summary on or before June 15tin
each year containing information effective as of
the immediately preceding March 315t The infor-
mation required in the annual summary is listed in
subsection 133(1) and the form must be signed by
a director or officer of the corporation. Section
133(3) provides that a corporation that defaults in
filing an annual summary is guilty of an offence
and is liable on summary conviction to a fine of
not less than twenty dollars and not more than
one hundred dollars for each day that the default
continues and every director or officer who
“...knowingly authorized, permitted or acquiesced
in any such default is guilty of an offence and is
liable on summary conviction to a like fine.”

B Subsection 150(2) provides in part that if all or
some of the directors are aware of the corpora-
tion’s default or failure to comply with the provi-
sions of Section 133 (filing of annual returns), a
court may hold the directors personally liable for
costs incurred in the winding-up of the corpora-
tion pursuant to a court order under the Winding-
Up and Restructuring Act.

M Section 114.2(5) of the Canada Corporations Act
provides that if a corporation or officer is required
to file any report, return, bylaw or other document
with Industry Canada and the corporation or offi-
cer defaults in its filing, the Minister may require
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the corporation or officer to make a report upon
any subject connected with its default and any
director or officer who knowingly authorizes or
permits a default in providing such report is guilty
of an offence and may be liable for a penalty of
up to $50 per day while such default continues.

Identification of the corporation
Directors have an obligation to ensure against flawed
or incomplete identification of the corporation on
business documents and in representations to outside
parties. Section 27 of the Canada Corporations Act
creates an offence dealing with this and also imposes
personal liability on directors in some situations. 11
The penalty imposed on directors for failing
to comply with Section 27 is stated to be two hun-
dred dollars, but the director is also personally liable
to the holder of any such bill of exchange, promissory
note, endorsement, cheque, or order for money or
goods, for the full amount, if the same is not paid by
the corporation.

Membership lists

Most governing statutes contain provisions which
allow members, and sometimes others, to obtain a
membership list containing the names and respective
addresses of the members of the corporation. Section
111.1 of the Canada Corporations Act contains the
requirements for obtaining such a list and also makes
directors personally liable in the following instances:

(a) where the corporation fails to furnish a member-
ship list when properly requested to do so, subsec-
tion 111.1(1) provides that every director and offi-
cer who “...knowingly authorized, permitted or
acquiesced” while in the office is guilty of an

137



|3] = Liability of Directors

offence and is liable on summary conviction to a
fine of up to $1,000.00 or six months imprison-
ment or both;

(b) subsection 111.1(3) makes it an offence to use a
membership list for any of the prohibited purpos-
es listed under the section and together with the
corporation, every director or officer who
“..knowingly authorized, permitted or acquiesced”
while in the office is guilty of an offence and is
liable on summary conviction to a fine of up to
$1,000.00 or six months imprisonment or both;

(c) subsection 111.1(5) provides that every person who
offers for sale, purchases or otherwise traffics in
membership lists or copies of such lists is guilty
of an offence and every director or officer who
“..knowingly authorized, permitted or acquiesced”
is also guilty of an offence and liable on summary
conviction to a fine of up to $1,000.00 or up to

six months imprisonment or both.

Liability on winding-up
The Canada Corporations Act imposes liability on
directors where, upon the application of the
Attorney-General of Canada to a court, the corpora-
tion is wound up and dissolved under the federal
Winding-up and Restructuring Act1? A corporation
may be wound up in this manner under section 5.6
of the Canada Corporations Act if the corporation
has been operating outside of its letters patent
(either outside of its corporate objects or powers).
Upon an application to the court for an order wind-
ing up the corporation, the court may determine
whether the costs of the winding up shall be borne
by the corporation or personally by the directors who
participated or acquiesced in the offence.

Similarly, under section 150 of the Canada
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Corporations Act, upon application of the Attorney-
General of Canada, a not-for-profit corporation may
be wound up if it:

(a) fails to hold an annual meeting of members for
two consecutive years; or

(b) fails to file an annual return for six months or more.

Subsection 150(2) provides that upon an application
to the court for an order winding up the corporation,
the court may determine whether the costs of the
winding up shall be borne by the corporation or per-
sonally by any or all directors who were knowingly
responsible for the corporation’s failure or default.

General offence provision

The Canada Corporations Act contains a general
offence provision for the breach of any of the sec-
tions of the legislation for which no express penalty
has been prescribed. Section 149 of the Canada
Corporations Act provides that a director, manager
or officer will be liable, on summary conviction, to a
fine of not more than $1,000, or to imprisonment for
not more than one year, or both, for doing anything
contrary to the legislation or for failing to comply
with any requirement in the legislation.

Other statutory offences under the Canada
Corporations Act

In addition to those described above, directors should
be aware of the following offences and penalties that
apply to directors under the Canada Corporations
Act: section 71 - Omission from Register of
Mortgages, section 72 — Refusal of Inspection (mort-
gages), section 98 — Interest of Director in a Contract
where no Declaration and section 99 — Employees.



Since liability with respect to employees is one of the
most common areas of potential liability, this area
will be reviewed separately below.

Director liability under other federal and
provincial statutes
The statutory laws that apply to a given not-for-
profit corporation depend on the activities it carries
on in meeting its mandate. For instance, a nursery
school carrying on activities in Ontario is subject to
the requirements of the Day Nurseries Act13 In order
to determine the scope of their liability, directors
need to be knowledgeable about the legislation that
applies to the corporation’s activities and programs.
However, some statutory provisions apply
across the board to most business corporations and
not-for-profit corporations. These relate to employ-

ees, taxation and environmental regulations.

Employees

WAGES

Under most circumstances, the employment legisla-
tion governing not-for-profit corporations will be
provincial. However, corporations operating within
areas of federal jurisdiction — such as airport authori-
ties — will be subject to federal statutes and regula-
tion. Typically, directors can be personally liable for
up to six months of unpaid wages and vacation pay
owed to employees. This only applies, however, to
services performed during the period that one served
as a director, and may be subject to other limitations.
For instance, in Ontario, a director is not liable unless:

« the corporation has been sued for the debt within
six months after it became due and the employees
have been unable to collect from the corporation;
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or
< the corporation has gone into liquidation, been
wound up or declared bankruptcy.

Directors must be sued for the debt while they are
still directors or within one year after they ceased
being directors.14

In Québec, the Companies Act does not hold
directors of not-for-profit corporations liable for the
unpaid wages of their employees.

Source deductions

FAILURE TO REMIT FEDERAL TAXES

Directors must ensure that proper deductions are
made on staff salaries and other remuneration paid
to employees. Under the Income Tax Act, 13 directors
who were in office at the time that the corporation
failed to deduct, withhold or remit or pay the
amount due are liable, together with the corporation,
for the amount and any interest or penalties.

If a director can show that he or she exercised
the degree of care, diligence and skill to prevent the
failure to deduct source deductions that a reasonably
prudent person would have exercised in comparable
circumstances, he or she may not be found liable.16
Therefore, directors should take positive action to
ensure that controls are in place, such as establishing
a payroll trust account and requiring the treasurer or
CEOQ to report on a regular basis to the board that all
required remittances have been made to the government.

Directors should also ensure that the corpo-
ration treats those who provide services to it as
employees where the law requires. This is particularly
important when dealing with independent contrac-
tors. If an independent contractor is found to be, in
fact, an employee, the directors may be liable under
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the Income Tax Act. In a number of cases, the courts
have found not-for-profit organizations liable for
unpaid source deductions, plus interest and penalties,
for employees whom the organizations improperly
characterized as independent contractors. 1’ Where
the corporation is unable to meet this obligation,
directors may be personally liable for amounts owing.

FAILURE TO REMIT EMPLOYMENT INSURANCE PREMIUMS
AND CANADA PENSION PLAN CONTRIBUTIONS

Every employer paying remuneration to a person
employed in insurable employment must deduct and
remit to the Receiver General insurance premiums as
prescribed by the Employment Insurance Act!8 and
Canada Pension Plan Contributions as prescribed by
the Canada Pension Plan Act. Failure to do so could
result in personal liability for directors.

The Employer Health Tax Act establishes a
health tax payable by employers carrying on business
or programs in Ontario. Directors and officers who
directed, authorized, assented to, acquiesced in or
participated in the commission of an offence by the
corporation under this Act are themselves guilty of
an offence and are liable to the punishment provided
for the offence.19 Similar provisions may apply with
regard to payment of health insurance premiums or a
dedicated health tax in other provinces.

Other employee related liability

Depending on the activities of the corporation,
directors may also be exposed to personal liability
under the Canada Labour Code?9 and provincial
pension benefits/standards legislation, pay equity
legislation, occupational health and safety legislation
and workplace safety legislation.
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Taxation

INcomE Tax AcTt

Registered charities and not-for-profit corporations
are exempt from tax under Part | of the Income Tax
Act. However, they are not exempt from the report-
ing and compliance requirements set out in the Act.
The penalties for failure to abide by these provisions
are steep. A registered charity could lose its charita-
ble status or directors and officers could be liable for
criminal sanctions.

Excise Tax Act

Not-for-profit corporations are generally required to
pay GST on most goods and services (and certain char-
ities and not-for-profit corporations are entitled to
some rebate of GST paid by them). Not-for-profit cor-
porations may also be required to collect and remit GST
on goods and services provided by them to the public.

One of the most common mistakes made by
not-for-profit corporations is failing to collect and
remit GST on membership dues or sales of items to
members or clients. Whether or not GST is payable
depends in part on whether members receive a mate-
rial benefit as a result of their membership. Mere
entitlement to receive a newsletter or other fringe
benefit is not sufficient to make memberships sub-
ject to GST.

In some circumstances, the Excise Tax Act2l
imposes liability on the corporation and its directors
personally for GST remittances. Such personal liability
only arises, however, if certain steps — relating to
registering and proving the debt and corporate disso-
lution or bankruptcy being underway 22 _ have been
taken.

In addition, directors have a due diligence
defence similar to the one under section 227 of the



Income Tax Act. Subsection 323(3) of the Excise Tax
Act provides that a director is not liable for GST
amounts due where the director exercised the degree
of care, diligence and skill to prevent the failure that
a reasonably prudent person would have exercised in
comparable circumstances. Also, liability for any
assessment of amounts payable by a person who is a
director of a corporation expires within two years
after the person ceases to be a director.

Environment
Directors and officers of not-for-profit corporations
are subject to the same liability under the environ-
mental protection legislation as are directors and offi-
cers of business corporations. While the legislation
may not apply to most not-for-profit corporations,
depending on their nature and the location of their
activities and programs, it may be an area worth con-
sidering in more depth. In many cases, the potential
liabilities contemplated under environmental statutes
are far-reaching and quite onerous. So, for instance,
if a not-for-profit corporation is offered a gift of real
property, legal counsel should review whether con-
taminants already exist in the property.

The Canadian Environmental Protection Act,
1999 23 imposes obligations on directors with respect
to air and water pollution and the proper storage and
disposal of toxic substances. It says that directors and
officers have a positive duty to ensure that the cor-
poration complies with the Act and related regula-
tions. Failure to comply can result in prison terms and
fines of up to $1 million. The Ontario Environmental
Protection Act 24 requires directors to take reason-
able care to prevent the unlawful discharge of a con-
taminant into the natural environment.
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Statutory liability risks of directors of charities
In addition to the statutory liabilities that apply to all
not-for-profit corporations, directors of charitable
corporations are subject to statutory liabilities that
are only applicable to charities. Some of the more
important of these are:

STATUTORY LIABILITY FOR REGISTERED CHARITIES UNDER

INcomE Tax Act (CANADA)

Directors of charitable corporations can face personal
liability if the corporation does not comply with
mandatory requirements under the Income Tax Act
concerning the charity’s operations, reporting
requirements, the disbursement of funds and the
receipting of donations.

STATUTORY LIABILITY FOR CHARITIES UNDER THE

CHARITIES ACCOUNTING AcT (ONTARIO)

Directors of charitable corporations that operate in
Ontario face additional liability under the Charities
Accounting Act (Ontario). This legislation gives certain
statutory rights to donors and to the Public Guardian
and Trustee that allow directors to be called to
account for the improper use of charitable property.

Section 6 of the Charities Accounting Act
(Ontario) allows a donor to make a complaint about
the fundraising practices of a charitable corporation.
The donor needs only to deliver a written complaint
to a judge of the Ontario Superior Court of Justice,
who may then order an investigation by the Public
Guardian and Trustee. This does not apply to ‘reli-
gious’ or ‘fraternal’ organizations.

Charities Accounting Act (Ontario) (section
4) provides penalties to a charity and its directors if
they do not abide by specific directions about a
donation made by a testator in a will or by a donor
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in a gift agreement. The Public Guardian and Trustee
can bring the matter to court, either on its own ini-
tiative or as a result of a complaint received from a
donor. It can ask the court to require the charity to
comply with the terms of the directions given by the
donor, and to impose a penalty on the charity or
even imprisonment of its directors. It can also ask
that the charity be removed as the trustee of the
directed fund and that a new trustee be appointed.

Liability risks from fundraising

A charitable corporation and its board of directors
must comply with a number of statutes affecting
charitable fundraising. Failure to do so could expose
the directors to personal liability. While it is beyond
the scope of this chapter to provide anything more
than a cursory overview of the applicable statutes,
some of the more important of these are:

Specific charitable statutes concerning
fundraising

e Income Tax Act (Canada)

 Charities Accounting Act (Ontario)

e Charitable Gifts Act (Ontario)2®

* Religious Organizations' Lands Act (Ontario)26
e Charitable Fund-Raising Act (Alberta)2’

e Charities Endorsement Act (Manitoba)28

e Charities Act (Prince Edward Island)29

General statutes affecting charitable

fundraising

e Competition Act (Canada)30

e Privacy Act (Canada),31 and any provincial privacy
legislation

« provincial insurance legislation, such as the Insurance
Act (Ontario)32
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« provincial loan and trust corporation legislation, such
as the Loan and Trust Corporations Act (Ontario)33
< provincial securities legislation, such as the Securities

Act (Ontario)34
= provincial trustee legislation, such as the Trustee Act
(Ontario)

Anti-Terrorism Legislation

The Anti-terrorism Act (Canada),35 formerly Bill C-36,
enacted in December 2001, and related federal legis-
lation, has created new and serious liability risks for
charitable corporations and in some instances their
directors. These range from seizure of charitable
property, loss of charitable status, to Criminal

Code 36 charges against the charity, its directors
and even donors for fundraising that directly or
indirectly supports or facilitates broadly defined
‘terrorist activities’ or ‘terrorist groups’

As a result of the breadth of application of
the Anti-terrorism Act (Canada) and the serious con-
sequences which flow from it, directors of charitable
corporations must now be extremely diligent in
ensuring that they do not contravene the many crim-
inal and civil law offences under the Act and related
federal Iegislation.37



SAMPLE QUESTIONS FOR PROSPECTIVE OR CURENT

DIRECTORS TO ASK THE ORGANIZATION

1) Do the organization's current activities reflect
its corporate objectives as set out in its
incorporating documents?

2) Does the corporation carry out its obligations
under the corporate bylaws, such as the
requirement to call an annual general meeting?

3) Does the board have a process for authorizing
contracts entered into by the corporation?

4) Is the corporation fulfilling all of its statutory
obligations, such as filing mandatory reports
with the appropriate government bodies and
making the proper source deductions for
employees?

5) If the corporation is a registered charity, is it
taking precautions to ensure the proper invest-
ment of charitable funds?

6) If the corporation is a registered charity, is it
complying with applicable laws regulating its

fundraising activities?

Liability of Directors = |3]

SAMPLE QUESTIONS FOR DIRECTORS

TO ASK THEMSELVES

1) When | am unable to attend a board meeting,
do I read the minutes of the meeting and voice
any concerns | may have?

2) Do | voice my opposition to matters that |
disagree with and make sure that my objections
are recorded in the minutes of the meeting?

3) Have | read and understood the corporation's
constitution or letters patent and bylaws?

4) Do | understand all of the corporation’s legal
obligations?

5) If I am a director of a charitable corporation, do
I understand the special legal liabilities that

both | and the corporation face?
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LIABILITY CHECKLIST

SUBJECT

TO BE CONDUCTED BY

HOW OFTEN

COMMENT

1. Awareness of liability
arising from acting
beyond the corpora-

tion’s authority

Director, in consultation
with board colleagues and/or

executive director

Annually

Does the director know the scope of the corporation’s
mandate, as defined by its corporate documents, and that
the corporation is required to restrict its activities to that

mandate?

2. Awareness of contrac-

tual liability

Director, in consultation
with board colleagues and/or

executive director

Annually

Do corporate documents provide for authority to sign
contracts? Does the director know in what specific ways

personal liability may arise?

3. Awareness of liability

in tort

Director, in consultation
with board colleagues and/or

executive director

Annually

Does the director know in what specific ways personal
liability may arise for claims of injurious conduct? Does
he or she know that negligent mismanagement can result

in claims?

4. Awareness of liability
arising from common

law duties

Director, in consultation
with board colleagues and/or

executive director

Annually

Does the director know that he or she is liable to the
corporation for losses suffered as a result of failure to
meet his or her ‘fiduciary duties'? Does the director

understand the scope of these fiduciary duties?
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5. Awareness of liability Director, in consultation Annually Does the director know that, under certain statutes,
arising from statute with board colleagues and/or personal liability of directors may arise?
executive director
6. Statutory liability Director, in consultation Annually Does the director know and understand the requirements

relating to incorpo-
rating legislation
(including filings),
wages, taxes — income,
goods & services,
sales, source deduc-
tions, employment,
environmental

protection

with board colleagues and/or

executive director

stemming from each of these issues, and the obligation on

directors to ensure that these requirements are met?

7. Assessment of
statutory liability
arising from the
specific mandate
or activities

of the corporation

Full board

Every two years,
or more
frequently if the
regulatory
environment is

changing rapidly

Has a review been prepared, either internally or though
seeking external legal advice, identifying regulatory

requirements that the corporation is required to meet?
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