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A. INTRODUCTION
» Thispresentation provides brief highlights of the
following:

— Recent legislative initiatives under the Income Tax
Act (“ITA")

— New guidances, commentaries and other
publications from the Charities Director ate of the
Canada Revenue Agency (“CRA")

— Recent technical interpretationsand Federal
Court of Appeal decisionsunder the | TA

— Other federal and provincial legislative initiatives
affecting charities

* For moredetails see paper entitled “ Charity Law

Update for Estatesand Trusts Practitioners: The

Year in Review” at
http://www.carters.ca/pub/article/charity/2009/tsc1112.pdf
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B. CURRENT OVERVIEW OF THE
CHARITABLE SECTOR

« Asof 2007 therewere over 83,000 registered
charitiesin Canada, over 85,000 in 2009

« Over 81,000 not-for-profit organizations

* In 2006, charities spent $111.8 billion in carrying
out their charitable programs

e Over 2 million full timeworkersor 7.29% of
Canadian working population

* 40% of charitiesfell under the head of
advancement of religion for their charitable
pur poses
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In 2007, 84% of the population made a
financial donation to a charitable or non-profit
organization

Total amount donated in 2004 was $8.9 billion,
which increased by 12% in 2007 to $10 billion,
although expected to decrease by about 10% in
2008

Religious or ganizations accounted for 46% of
thetotal dollar value of donations

In 2007, 46% of the population volunteered 2.1
billion volunteer hours

77% of Canadians not only trust charities, but

also the leaders of charities
FASKEN
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. RECENT LEGISLATIVE INITIATIVES

UNDER THEITA

. 2009 Federal Budget

On January 27, 2009, the federal gover nment
released its annual budget

The charities sector expressed disappointment
that, while the Budget provided for various grants
and contributionsthat benefit charitiesand non-
profits, it did not establish any new tax incentives
that might stimulate giving

It ishoped that the 2010 Federal Budget that is
currently in the planning process will include
some type of tax incentives, such asa* stretch”
charitable tax credit that has been proposed by

Imagine Canada FASKEN (-
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. Possible Disbursement Quota Reform

The National Charity and Not-For-Profit Law
Section of the Canadian Bar Association
submitted a concept paper on July 20, 2009 to the
Department of Finance and CRA concerning
reform of the disbursement quota (“DQ”)

The concept paper recommends alter native
mechanismsto the current DQ regime

DQ requirements are currently overly complex
and arbitrary, creating difficulties, especially for
smaller charitiesthat depend mainly on donor
funds as opposed to grants from the gover nment
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« Examplesof current problemswith the DQ
include difficult terminology, such as*“enduring
property” and “capital gainspool”, which do not
have clear definitions or application

» Thesubmission suggests either the simplification
of the current DQ formula by repealing the 80%
component of the DQ formula, or repealing the
DQ formula entirely and replacing it with a
penalty tax on “undue accumulations’

* Itishopeful that sometype of reform tothe DQ
regimewill beforthcoming
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D. NEW GUIDANCE, COMMENTARIES
AND OTHER PUBLICATIONS FROM
CRA

1. 3.5% DQ Extended to Charitable Organizations

« Asof January 1, 2009, the 3.5% DQ hasbeen
extended to all charitable organizations with
assets not used in charitable activities or
administration in excess of $25,000, in addition
to public and private foundations

» 3.5DQ isbased on an average fair market value
of the those assets aver aged over the previous 2
years

FASKEN
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2. New T2050 Application Form for Charitable
Status

* In December 2008, CRA released a revised
Form T2050, application for charitable status

* Requires moredetailed questions on fundraising
activities

» Includes more questions on sour ce of revenue
from major donors

* Includes more detailed questions on activities
outside of Canada

* Questionson revenue from sour ces outside of
Canada

* Questionson ownership of morethan 2% of a
class of shares
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3. Introduction of New T3010B Annual
Information Return

* On February 20, 2009, the CRA released the new
form T3010B, which isthe new annual
information return for registered charities

+ New form isanticipated to generally benefit
smaller charities (income under $100,000), the
form isalso designed to require additional
information

« Concernsabout having to name donors making
giftsin excess of $10,000 who are not residents of
Canada, subject to certain exceptions

» Concernsabout havingto third party
intermediaries outside of Canada that receive

ur ces of the chal{)ity FASKEN G)
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* TheT3010B ismade public on the CRA website
and could be used by CRA on future auditsand
by the media and/or watch dog organizations

* Itisthereforeimportant that the T3010B is
reviewed and approved by the board of the
charity along with the audited financial
statement of the charity

* It may be necessary to alsoinclude a legal review
of the T3010B aswell

« For moreinformation see Charity Law Bulletin

#158 available at
http://www.carter s.ca/pub/bulletin/charity/2009/chylb158.pdf
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4. Checklist on Avoiding Terrorist Abuse

* On April 16, 2009, CRA released the Checklist
on Avoiding Terrorist Abuseintended to help
registered charitiesfocus on areas that might
expose them to therisk of being abused by
terroristsor other criminals

* TheHouse of Commons Subcommittee on the
Review of the Anti-Terrorism Act recommended
that CRA consult with the charitable sector to
develop “madein Canada” best practice
guidelinesthat incor por ates general policies and
checkliststhat could be administered by
applicants and registered charitiesin carrying
out their due diligence assessments

FASKEN
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* Thechecklist iscomprised of a number of
questionsto ask and provides a number of links
to websites and international guidelinesfor more
information

e Concernsabout the usefulness of the checklist:
— Not sufficient context for charities
— Potential undue sense of simplicity

— Continued delegation to foreign gover nments
and quasi-gover nmental bodies

— Excessive natur e of recommendations
e See ATCLA #17“CRA’sNew Anti-Terrorism

Checklist — A Step in the Right Direction” at
http://www.carters.ca/pub/alert/ATCLA/ATCLA17.pdf

| CARTERS 2 marTINEAL (O

5. CRA Releases Policy Commentary on Requests
for Disbursement Quota Relief
* On April 6, 2009, the CRA released a Policy
Commentary to clarify the procedurefor
applicationsfor disbursement quota relief
» Thefollowing aretherelevant considerations:
— A charity may apply a disbursement excess
from oneyear to offset disbur sement
shortfalls
— Theexcess may be applied in the year before
theyear of the shortfall and in thefiveyears
immediately following

| CARTERS ca 14 marTinEAU (O

— Thecharity must first use all disbursement
excessesfrom previousyears

— Thecharity must be unable to meet the
disbursement quota due to unforeseen
circumstances that are beyond its control

— Thecharity must demonstratethat it is
incapable of making up any part of the
disbursement shortfall in the following year

— All of the charity’sinformation returns must
be filed before any requests are consider ed,
and relief will not be granted in advance or
anticipation of a shortfall
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6.

CRA Releases Guidelinesfor Sportsand
Charitable Registration

On April 30, 2009, CRA released thefinal form
of Guideline on sportsto clarify thewaysin
which organizations carrying out activitiesthat
include sport can potentially qualify for
charitableregistration

Although the promotion of sport isnot
recognized as charitable, thereare
circumstances in which sports activities can be
used to further a charitable pur pose

| CARTERS s marTINEAL (O
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For an organization to beregistered, the sport
activities an organization pursues should:
— Relateto and support its charitable pur pose(s)
and be a reasonable way to do so, such as:

= Promotion of health

= Advancement of education

= Advancement of religion

= Relieving conditions associated with

disabilities

— Beincidental in nature
Whether or not a sportsactivity will be acceptable
will depend on the facts of each case and the
charitable pur pose to be achieved
See CLB #143 “ Sportsand Charitable Registration”
at http://www.carters.ca/pub/bulletin/charity/2008/chylb143.pdf

| CARTERS ca g marTinEAU (O

. CRA Proposed Guidance on the Protection of

Human Rightsand Charitable Registration

On May 8, 2009, CRA released a draft guidance
for consultation regarding human rights
charities (“Guidance”)

According to the Guidance, “ protecting human
rights’ refersto activitiesthat seek to
encourage, support, and uphold human rights
that have been secured by law, internationally
or domestically, such asthe Canadian Charter of
Rights and Freedoms, or U.N. Conventions

It does not include advocating for the
establishment of new legal rights
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* TheGuidanceindicatesthat CRA recognizesthat
the protection of human rights can further all four
heads of charity

* Human rights charities often work outside existing
legal and political structuresbut must ensurethat
their purposes arenot political in nature, which is
not charitable, e.g. to investigate and report
violations of specified human rightsinstrumentsis
not political in nature

» However, it would be unacceptable to focus on one
particular country and pressureitslegislature or
government to sign an inter national human rights
convention

» For moreinformation see CLB #166 at
http://www.carters.ca/pub/bulletin/charity/2009/chylb166.pdf

| CARTERS 1 marTINEAL (O

8. CRA’sNew Guidance on Fundraising

a) Background to Guidance

- On March 31, 2008, CRA released its proposed
Policy on Fundraising for public consultation

- On June 26, 2008, CRA released a 30-page
Background Information document explaining
its proposed Policy on Fundraising

- After public consultation, Guidance (CPS-028):
Fundraising by Registered Charities
(“Guidance”) was released on June 11, 2009,
together with a 23 page Additional Information
on the Guidance, which collectively need to be
read as one document

| CARTERS ca = marTinEAU (O

» The Guidance developed in responseto a
growing demand from the media and the
general public for more accountability from
charities concerning their fundraising

» CRA hasadvised that the Guidance does not
represent a new policy position of CRA but
rather providesinformation on the current
treatment of fundraising under the I TA and the
common law

« Assuch, the Guidance will haveimpact on
current CRA audits, not just future audits

* TheGuidanceisintended to provide general

adviceonly
* TheGuidance appliesto all registered charities
| CARTERS 2 marTINEAL (O
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« The Guidance appliesto both receipted and
non-receipted fundraising

» Charitiesmust still meet their other
obligations, and in particular the disbur sement
quota

* TheGuidanceisbased on principles
established by caselaw that fundraising must
be a means-to-an-end, rather than an end-in-
itself

* Note: For moreinformation, see Charity Law
Bulletin #169 “ The Revised CRA Guidance on
Fundraising: Improved But Still

Challenging”, at
http://www.carters.ca/pub/bulletin/charity/2009/chylb169.pdf
. FASKEN
_ CAP\IERS.(‘EI 2 MARTINEAU G)

Terrance S. Carter — Carters Professional Corporation
and M. Elena Hoffstein — Fasken Martineau DuMoulin LLP©

b) What is Fundraising?
» Ingeneral, fundraising isany activity that:
— Includes a solicitation of support for cash or
in-kind donations;
— Solicitations of support include sales of
goodsor servicesto raise funds;
— Ispart of the research and planning for
future solicitations of support; or
— Isrelated to solicitation of support (e.g.
effortsto raise the profile of a charity, donor
stewar dship, or donor recognition)

| CARTERS ca = marTinEAU (O

» Fundraising includes activities carried out
internally by the charity itself, such asfundraising
employees or volunteers, or externally by someone
acting on its behalf, such astelemarketing
contractors

» Fundraising may include a single action, such asan
advertisement, or a series of related actions, such as
acapital campaign

» Fundraising for the purpose of the Guidance does
not include (e.g. exclude from revenue and
expenses):

— Reguestsfor funding from governments

— Requestsfor funding from other registered
charities

— Recruitment of volunteers

| CARTERS 2 marTINEAL (O
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— Related businesses
— Fundraising to support terrorism (which is
prohibited)

» Donor recognition, asaform of solicitation of
support, includes gifts or acknowledgementsto
thank donors, unless of nominal value (i.e. lesser
of $75.00 or 10% of the value of the donation)

» Donor stewardship, asaform of solicitation of
support, occurswhen a charity investsresour ces
in relationships with past donorsto prompt
additional gifts, such as providing past donors
with accessto privileges not availableto others,
(e.g. an invitation to a private reception)

FASKEN
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« Saleof goodsor servicesisalways a solicitation
of support except:

— Whereit servesthe charities beneficiaries
to fulfill a charitable purpose and is sold on
a cost recovery basis, or

— Isarelated business (see CRA Policy
Statement on Related Business)

«  Membership programswill be considered
to be a solicitation of support where
member ship requires a donation to join or
wherethereisextensive use of donations
incentive or premiumsto recruit members

| CARTERS marrieAv (O

¢) Prohibited Conduct
» Thefollowing conduct related to fundraising
activitiesis prohibited and will be groundsfor
revocation of aregistered charity’s status,
imposition of sanctions or other compliance
actions, or for denial of charitableregistration
1. Conduct that isillegal or contrary to public
policy
2. Conduct that isamain, or independent
purpose of the charity (even if only secondary)
3. Conduct that resultsin morethan an incidental
proportionate private benefit to individuals or
cor porations
4. Conduct that isdeceptive
FASKEN
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d) Allocation of Fundraising Expenses

* Ingeneral, charitiesaretoreport on their
T3010 asfundraising expenditures all costs
related to any activity that includesa
solicitation of support, or isundertaken as part
of the planning and preparation for future
solicitations of support, unlessit can be
demonstrated that the activity would have
been undertaken without the solicitation of
support

FASKEN

_ CAP\IERS.E;I 28 MARTINEAU G)

Terrance S. Carter — Carters Professional Corporation
and M. Elena Hoffstein — Fasken Martineau DuMoulin LLP©

» Thisdoes not apply to asking for funding from
governmentsor other charities

» However, it doesapply to marketing and sale
of goods or services not within the charities
own charitable purposes, whether or not
donation receipts areissued

* Inorder todemonstratethat an activity would
have been undertaken without solicitation of
support, a charity must demonstratethat it
satisfieseither Test A (The“ Substantially All
Test”) or Test B (The“ Four Part Test”)

| CARTERS ca = marTinEAU (O

* Test A: The“Substantially All Test”

— WhereTest A (“Substantially All Test”) is
met, all costs of the activity may be allocated
asnon-fundraising expenditureson the
T3010return, either ascharitable,
administrative or political

— The " Substantially All Test” ismet where
“substantially all” of the activities advance
an objective other than fundraising

— “Substantially all” is considered to be 90%
or more

FASKEN
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— Generally, the deter mination will be the
proportion of the fundraising content to the
rest of the activity, aswell asthe resources
devoted to it

— “Resources’ includethetotal of a charity’s
financial assets, aswell as everything the
charity can useto further its purposes (e.g.
its staff, volunteers, directors, premises, and
equipment)

— Amount of resources devoted to an activity
is determined by the content, prominence
given to the material, and costs associated
with carrying out the activity

FASKEN
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* Test B: The“Four Part Test”

— WhereTest B (“Four Part Test”) ismet, a
portion of the costsfor the activity may be
allocated on the T3010 return as non-
fundraising expenditures as either
charitable, administrative or political, and
aportion as fundraising expenditures

— The“Four Part Test” ismet wherethe
answersto all of the following four
questionsis“no”

CARTERS = marTinEAU (O

1. Wasthe main objective of the activity
fundraising?

2. Did the activity include ongoing or
repeated requests, emotive requests, gift
incentives, donor premiums, or other
fundraising merchandise?

because of their ability to give?

4, \Was commission-based remuneration or
compensation derived from the number
or amount of donations used?

FASKEN

3. Wastheaudiencefor the activity selected
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— The Guidance provides extensive
explanation and examples on each part of
the" Four Part Test"

— Specifically, question 1 of the " Four Part
Test" itself involves two assessment criteria,
with the second criteriain turn involving
four separate factorsto consider

— Aswell, question 2 of the" Four Part Test"
involves three separ ate assessment criteria

— Assuch, the" Four Part Test" can bevery
challenging to work through

FASKEN
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e) Evaluation of Fundraising Activities

» CRA recognizesthat the charitable sector is
very diverse and fundraising efforts will vary
between organizations

* CRA will look at a number of factorsto
evaluate a charitable fundraising activity

* CRA hasidentified four types of factorsto
assist with the assessment

1. Fundraising Ratio and Approach of CRA
2. Basic Considerations

3. Best Practice Indicators

4. Areaof Concern Indicators

CARTERS = marTinEAU (O

1. Fundraising Ratio and Approach of CRA

= Onefactor istheratio of fundraising
coststo fundraising revenue calculated
on an annual basis

= Fundraising ratio providesageneral
guidance only and isnot determinative
on itsown

= Fundraising ratioistotally distinct from
the 80/20 disbur sement quota, although
elementsof it overlap in theratio

FASKEN
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= Fundraising revenuesinclude amounts
reported in the T3010 on line 4500
(receipted donations) and line 4630 (all
revenue generated as a direct result of
fundraising expenses)

= Fundraising expendituresinclude
amountsreported on line 5020 as
fundraising expenses in accor dance with
the Guidance

CARTERS - marTINEAL (O
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= Thefundraising ratio will place a charity
in one of three categories

o Under 35%: Unlikely to generate
questionsor concerns by CRA

> 35% and above: CRA will examinethe
averageratio over recent yearsto
determineif thereisatrend of high
fundraising costs requiring a more
detailed assessment of expenditures

> Above 70%: Thislevel will raise
concernswith CRA. The charity must
be ableto provide an explanation and
rationale for thislevel of expenditure,
otherwiseit will not be acceptable

CARTERS as marTinEAU (O

Fundraising Ratio Chart

Financial Expenditure
Non-Charitable Charitable

‘ Fundraising ‘ ‘ Administration ‘ ‘ Political ‘ ‘ Related Business ‘
{ ! 1
Meets Meets Four Part Meets neither the
Substantially All Test (a % of the Substantially All Test nor the
Test (0%) expenditure) Four Part Test (100%)
\ [ I
{
Total Fundraising Expenditure
(line 5020 on T3010B) . -
—— | Fundraising Ratio
Total Fundraising Revenue
(lines 4500 & 4630 on T3010B)
- FASKEN
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2. Basic Considerationsthat CRA will look at
in assessing a charitiesfundraising
activities
= Thesize of the charity which may have

an impact on fundraising efficiency

= Causeswith limited appeal which could
create particular fundraising challenges

= Donor acquisition and planned giving
campaigns which could result in
situations wherethefinancial returns
areonly realized in later years
FASKEN
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3. Best Practices Indicatorsthat decrease therisk
of CRA finding unacceptablefundraising

= Prudent planning processes
= Appropriate procurement processes
= Good staffing processes

= Ongoing management and supervision of
fundraising practice

= Adequate evaluation processes

CARTERS a marTinEAU (O

= Use made of volunteer time and
volunteered servicesor resources

= Disclosure of fundraising costs, revenues
and practice (including cause-related or
social marketing arrangements)

= Cause-related venturesare not subject
tothispolicy, provided that morethan
90% of the costs are borne by a non-
charitable partner and all costs and
revenues ar e adequately disclosed
(excluding costs of intellectual property)

FASKEN
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4. Areasof Concern Indicatorsthat could cause
CRA to further review a charity’sfundraising
activities
= Sole-sour ced fundraising contracts without
proof of fair market value

= Non-arm’slength fundraising contracts
without proof of fair market value

= Fundraisinginitiatives or arrangements
that are not well-documented

= Fundraising merchandise purchases that
arenot at armslength, not at fair market
value, or not purchased to increase
fundraising revenue

= Activitieswhere most of the gross
revenues go to contracted non-charitable
parties

marvineas (O
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= Commission-based fundraiser remuneration
or payment of fundraisersbased on amount
or number of donations
= Total resources devoted to fundraising
exceeding total resources devoted to program
activities
= Misrepresentationsin fundraising
solicitations or disclosures about
fundraising or financial performance
Each of the above factorsare explained in
consider ably more detail in the Guidance and
must be carefully studied, particularly with
regardsto expectations by CRA concerning
disclosure

FASKEN
MARTINEAU G)

f) Lingering Concerns About Guidance

Many of therequirements, factorsand criteria
contained in the Guidance are open to
subjective inter pretation and accordingly,
there may beinconsistenciesin the
administration of the Guidance and resulting
audits of charities

Thefundraising ratio isbased on aratio of
fundraising costs and revenue calculated on an
annual basis, but does not take into account
the fact that the nature of fundraising
activities of charitiesvarieswidely —perhapsa
rolling aver age approach would have been
mor e appropriate
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The Guidance is complicated and may be difficult
for charitiesto understand and comply with at a
practical level

Thefundraising ratio used is different from the
disbursement quota under the ITA —the
proposed Guidance should explain how the
elementsin theratio relateto the calculation of
disbursement quota

Greater focusisrequired on disclosure of
fundraising costs, revenues and practiceswhich
may impact the ability to attract donors

Not clear whether disclosureisto be done after
each fundraising campaign in addition to doing so
for thefiscal year

Terrance S. Carter — Carters Professional Corporation
and M. Elena Hoffstein — Fasken Martineau DuMoulin LLP©
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. CRA Draft Guidance on Charities Operating
Outside Canada

On June 30, 2009, CRA released itsmuch
anticipated draft consultation paper entitled
Consultation on the Proposed Guidance on
Activities Outside of Canada for Canadian
Registered Charities (“ Proposed Guidance”)

For summary overview, see Charity Law Bulletin
#172 entitled “CRA’s Proposed New Guidance for
Charities Operating Outside of Canada” available
at http:/www.carters.ca/pub/bulletin/charity/2009/chylb172.pdf

For mor e details see separ ate presentation entitled
“New CRA Poalicy on Foreign Activities’ at the
2009 AFP Congress

Martineaw (O

. RECENT TECHNICAL INTERPRETATIONS
AND DECISIONSUNDER THE INCOME TAX
ACT

. Donating the Temporary Use of a Cottageis Not a

Gift

In atechnical interpretation dated November 12,

2008, CRA confirmed its position that the

gratuitousloan of property, including money or a

cottage, isnot a gift for purposes of sections 110.1

and 118.1 of the ITA since aloan does not constitute

atransfer of property

However, it ispossible for a charity to pay rent or

interest on a loan of property and later accept the

return of all or a portion of the payment as a gift,
provided thereturn of the fundsisvoluntary
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CARTERSca FASKEN
- MARTINEAU

©



2. Split Receipting for Cemetery Plots

* CRA issued atechnical interpretation dated
November 24, 2008, which dealswith the
issuance of charitable donation receiptsin a
situation where a member-donor isentitled to
pay lessfor a cemetery plot than a non-member

» CRA stated that in applying the proposed split-
receipting amendments, the “ eligible amount”
of the gift will bereduced by thevalue of the
“advantage’ provided to the members, which
would includetheright to purchase a cemetery
plot at a discount

| CARTERS - marTINEAL (O
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3. Federal Court of Appeal Decides Operating a
Hostel isNot Charitable

* In aDecember 2008 decision, the Federal Court
of Appeal upheld the Minister of National
Revenue's (the“Minister”) decision to revoke
the charitable status of Hostelling I nter national
Canada—Ontario East Region

» TheCourt held that smply providing an
opportunity for people to educate themselves by
making available tourist accommodation is not
sufficient for the activity to be charitable

| CARTERS ca g marTinEAU (O

4. Giftsof Marketable Securities—Enduring
Property?

* Inatechnical interpretation dated January 15,
2009, CRA considered whether the donation of
mar ketable securitiesto a charity may be
characterized asa gift of enduring property
and, if so, would the charity be prevented from
disposing of the marketable securitiesand
maintaining the substitute property asenduring
property

» CRA confirmed that gifts of marketable
securitieswill qualify asenduring property if
the donor provideswritten direction at thetime
of the donation that the securitiesareto be held
by the charity for ten yearsor longer FASKEN
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5. Gift of Capital Property by Will

* Inatechnical interpretation dated February 4,
2009, regarding gifts of capital property by will,
CRA confirmed that proposed subsections
118.1(5.4) and (6) contained in Bill C-10 will
overridethe application of paragraph 70(5)(a) of
thel TA

* Assuch, wherea Canadian resident diesmaking a
beguest of a capital property by hiswill toa
registered charity and the FMV of the capital
property immediately beforetheindividual’s
death exceedsits ACB, the legal representative
can designate an amount between the FMV and
ACB which will be deemed to betheindividual’s
disposition of property FASKEN
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6. Clarification by CRA on Enduring Property for
Purposes of the Disbur sement Quota
* On April 20, 2009, the CRA released a Q& A to
provide clarification on issues concerning
enduring property:
— Thecircumstances under which a charity may
encroach on itsenduring property
— Can aten year gift defineincometoinclude
capital gains?
— Theimportance of tracking a charity’s
gains pool”
— How ten-year giftsarerequired to betracked
— For moreinformation see CL B#171 available
at http:/vww.carters.ca/pub/bulletin/charity/2009/chylb171.pdf

| CARTERS ca = marTinEAU (O
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7. CRA Withdraws Compliance Agreement

« Christ Apostolic Church of God Mission Intl. v. The
Queen — Federal Court of Appeal, (May 30, 2009):

» Church appealed the decision to revokeits
charitable status

* Church’sprinciple argument wasthat a
“compliance agreement” it signed during an audit
could not be unilaterally withdrawn by the
Minister

* Thecourt held that it was open to the Minister to
concludethat the church’s non-compliance could
not have been remedied by promise made by the
church in the agreement

« Compliance agreements aretherefore not binding
on CRA

| CARTERS S marTINEAL (O
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8. Leveraged Donation

e Theissuein Maréchaux v. The Queen, 2009
TCC 587 (November 2009) was whether a
charitable donation tax credit was availablein
respect of a payment made under an
arrangement known as the 2001 Donation
Program for Medical Science and Technology
(the“Program™)

* Theparticipantsin the program each donated a
minimum of $100,000 to aregistered charity,
the majority of the donation being financed by a
non-interest bearing 20-year loan

FASKEN
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» Theappellant contributed $30K of hisown funds
and received an $80K interest freeloan, $70K of
which went to the charity for atotal of 100K,
$10K went to the lender for fees, security deposit
and insurance

» TheTax Court of Canadaruled that the $100K
payment was not eligiblefor atax credit because
it was not a gift to the charity

» Theinterest-freeloan, coupled with favourable
repayment terms, constituted a substantial benefit
received by the appellant in return for his
donation

* Notethat the donation was made before the split-
receipting amendments wer e pr oposed

| CARTERS ca s marTinEAU (O

F. OTHER FEDERAL LEGISLATION
AFFECTING CHARITIES

1. Update on the New Canada Not-for-profit
Corporations Act

« OnJune 23, 2009, Bill C-4, the Canada Not-
for-profit Corporations Act received itsthird
reading in the Senate and received Royal
Assent on the same day

* Intended toreplace Parts|l and 111 of the
current Canada Corporations Act, a statute
first enacted in 1917 and substantively
unchanged since that time, which Parts

govern federal non-share capital corporations
FASKEN
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Provisions of the new Act will only comeinto
forceon aday or daysstill to befixed by order
of the Governor in Council

Theorder isnot expected until theregulations
proposed by Industry Canada have been
approved

The New Act issimilar in substance to Bill C-21
from 2004, with certain exceptions

Every federal corporation under Part |1 of the
Canada Corporations Act will need to continue
under the new Act within 3 yearsof the new Act
coming into force

For moreinformation see CL B #139 available at

http://www.carter s.ca/pub/bulletin/charity/2008/chylb139.pdf

F
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Proposed Consumer Product Safety Act

Bill C-6, the Canada Consumer Product Safety Act,
passed by the House of Commonson June 12,
2009 and iscurrently being debated by the Senate

The bill hasthe objective of protecting the public
by addressing dangersto human health or safety
that are posed by consumer products

Intendsto establish aregulatory “trace-back”
requirement for anyonewho sellsor givesaway a
consumer product to document certain aspects of
thetransaction

FASKEN
MARTINEAU G)

Recor d-keeping requirementsinclude:

— Documenting the identity and address of the
person from whom they obtained the product

— Location where and the period during which
they sold the product

Thereisno exemption for charitiesor not-for-
profit organizations

Requirements areraising concernswithin the
charitable sector regarding the ability of charities,
such asthose who run thrift storesor other types
of donation programs, to comply

Not yet law, so still possible for changesto the Bill
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G. ONTARIO LEGISLATION EFFECTING
CHARITIES

1. Ontario Corporate Update

* Inthespring of 2007, the Ontario Ministry of
Government and Consumer Services announced
that it was undertaking a project to review and
revise the Ontario Corporations Act (the“OCA”)

* OCA providesthe statutory framework governing
the creation, gover nance, and dissolution of non-
share capital corporations, including charitable
corporationsin Ontario

FASKEN
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* Many of itsprovisions are severely outdated and
areno longer relevant to the not-for-profit sector
in Ontario

» Thenew legidation, to be entitled the Ontario
Not-for-profit Corporations Act, iscurrently in its
drafting stage, with afirst reading expected in late
Spring, 2010

* Thenew legal framework will be essential to
ensurethat Ontario will continueto be an
attractive jurisdiction for theincorporation of
non-share capital corporations, given the
significant reform that has occurred at the federal
level

FASKEN
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2. Bill 212, Good Government Act 2009, Proposed
Reformsto Legislation Concerning Charities

» On October 27, 2009, the Good Government Act,
2009 (“the Act”) wasintroduced in the Ontario
legislature

* TheAct containssignificant reformsfor the
charitable sector in the province of Ontario

— Among these proposed changesisthe
repealing of the Charitable Gifts Act, which
limitsthe ability of charitiesin Ontario to
own morethan a 10% interest in a business
or undertake business activities
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— The Act proposes amendmentsto the Charities
Accounting Act

= Expands power of the Ontario Public
Guardian and Trustee (*OPGT") torequire
documents and make inquirieswhere an
executor or trustee holds a substantial
interest in an entity (i.e. morethan 20%)

= New proposed section 8 providesthat a
person who holds an interest in real or
personal property for a charitable pur pose
must use the property for the charitable
purpose (old section 8 per mitted OPGT to
vest real property in itsname if the property
had not been used for charitable purposes
within 3years)

CARTERS = marTivEAv (O

— Amendment to the Accumulations Act to
the effect that the common law and
statutory rulesregarding accumulations do
not and are deemed to have never applied
to acharitable purpose trust

— Religious Organizations' Lands Act would
be amended so that the 40 year term limit
for which a religious organization may
lease land isrepealed

» Some amendmentsto the Bill may result at
the committee level

| CARTERS ca o marTinEAU (O

3. Ontario Public Guardian and Trustee Releases
Advice on Fundraising

* TheOPGT released a bulletin in July 2009
entitled “Charitable Fundraising: Tipsfor

Directorsand Trustees’ available at
http://www.attor neygeneral.jus.gov.on.ca/english/family/pgt/charbulle

t/bulletin-8.asp
* Provides helpful information to directorsand

trustees of charitiesin Ontario on conducting
charitable fundraising

» Reminds charitiesthat they cannot conduct
fundraising activities as a charitable purposein
their own right

* Needsto beread in conjunction with CRA
Guidance on Fundraising
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DISCLAIMER

This handout is provided as an infor mation service by Carters Professional
Corporation and Fasken Martineau DuMoulin LLP. Itiscurrent only as
of the date of the handout and does not reflect subsequent changesin the
law. This handout is distributed with the under standing that it does not
constitute legal advice or establish a solicitor/client relationship by way of
any infor mation contained herein. The contents areintended for general
information purposes only and under no circumstances can berelied upon
for legal decision-making. Readers are advised to consult with a qualified
lawyer and obtain awritten opinion concer ning the specifics of their
particular situation.
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