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A. INTRODUCTION

1. A New Statute

Whether you are a director of a yacht club, a volunteer with a nationally recognized charity or the
President of aprofessional association, if you are currently incorporated under the Canada Corporations
Act, you already know that some changes are afoot.

Bill C-21, the proposed new Canada Not-For-Profit Corporations Act,* (“Bill C-21” or the “Bill”)
received first reading on November 15, 2004 and will, if it becomes law, replace Parts |l and |11 of the
Canada Corporations Act® (the “CCA”). The Bill is now subject to the normal requirements of the
legidative process and isin the process of public consultation and review by the Standing Committee on
Industry, Natural Resources, Science and Technology. It ispossiblethat the Bill will be revised beforeit
passes into law, athough this possibility may have been minimized by the fact that Industry Canada
engaged in years of policy development, public consultation and legidative drafting before arriving at its
content. The earliest the Bill could become law is March, 2006 but of course the timing of its eventual

passageisuncertain. Inaddition, before the new legidation comesinto force, the government will have

1 Bill C-21, An Act respecting not-for-profit corporations and other corporationswithout share capital, 1% Sess., 38" Parl., 2004, (1%
reading in the House of Commons 15 November, 204) available at http://www.parl.gc.ca/38/1/parlbus/chambus/house/bills/
government/C-21/C-21 1C-21 cover-E.html.

?R.S.C. 1970, c. C-32, asam.
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to publish regulationsto fill in some of the detail inthe Act. Draft regulationsare currently available for

review on Industry Canada’ s website®.

Most people are aware that the CCA isin serious need of reform. It has remained largely unchanged
since 1917 and its provisions are both skeletal and ill defined in terms of any governance regime that it
provides. Lawyers and those working in the voluntary sector are used to relying on Industry Canada's
policy statements when drafting or amending by-laws, amending objects or when undergoing other
corporate changes. Suffice to say that the CCA is inadequate to meet the requirements of Canada's
voluntary sector and that a reformulation of the Act islong overdue. Asaresult, Bill C-21 comesasa
welcome relief to most people involved with federal non-profit corporations and their advisors.

But what does Bill C-21 really mean to organizations from a practical perspective? Most people who
have been following the Bill’s progress, know that there is a process that will have to be followed for
existing CCA corporations to continue under the Canada Not-for-Profit Corporations Act in order to
avoid being dissolved. But if it becomes law with little or no amendment, what factors should a
corporation consider in developing an action plan for life after Bill C-21 and how will the governing
documents of the corporation change? It isthis question that will be the focus of this paper.

2.  Scheme of the Bill

The process for reform of the CCA was based on certain fundamental underlying principles. They are:
the need for flexibility and permissiveness, transparency and accountability and efficiency and fairnessina
new statute. A quick review of Bill C-21 by those who are familiar with the Canada Business
CorporationsAct* (“CBCA”), will revea that the Bill has been modeled significantly onthe CBCA andis
so doing, Industry Canada adopted a legidative scheme that is both familiar and user-friendly and

eminently workable.

The Bill creates more accountability by non-profit corporations and their directorswhileat the sametime
providing for more protection from liability, it enhances members rights and protections, creates
flexibility by providing for many more types of corporate actions and fundamental changes and provides

3 See “Explanatory Note — Regulations Under Canada Not-For-Profit Corporations Act” available at: http:/strategis.ic.qc.calepic/
internet/incd-dgc.nsf/en/cs02683e.html
*R.S.C., 1985, c. C-44, asam,
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efficiency by streamlining the incorporation process. All of this means some significant changes for
federal non-profit corporationsin terms of their legal organization, the “corporate options’ availableto

them and to their own responsibilities and reporting requirements.

B. PRELIMINARY CONSIDERATIONS

1. Isthe Corporation a “ Soliciting Corporation” ?

One of theinitial determinations that should be made by a CCA corporation continuing under the new
statuteiswhether it isa*“soliciting corporation”. Thisisanimportant determination to be made because
it impacts on some of the corporation’ s obligations and some corporate actions that may be taken under
the new statute.

“Soliciting corporation” is defined in the new statute as:

“...acorporation that hasinthe current year or in any preceding period that has
been prescribed:

(a) reguested donations or gifts of money or other property from the public;

(b) received agrant or similar financial assistances fromthefederal government
or aprovincial or municipal government or an agency of such government; or

(c) accepted money or other property fromacorporation or other entity that has
made arequest referred to in paragraph (a) or has received assistancereferred to
in(b).”

There are two obvious results that flow from this definition. The first is that since the definition is so
broad, it will catch a wide array of not-for-profit corporations in its net. This in turn will result in
additional accountability for a very broad segment of not-for-profit corporations. Not only does it
include any corporation that has received “financial assistance” from government but it extendsto any
corporation that has received money or other property from a corporation that has received financia
assistance from government or that may have solicited donations from the public. The definition appears
to place the onus on corporations to inquire from other corporations whether those corporations have
requested funds from the public or received money from government.

www.carters.@ www.charitylaw.@
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The second result of thisdefinitionisthat its application to corporationsfrom year to year may resultina
corporation being considered a“ soliciting corporation” in one year but a“non-soliciting corporation” the
year following and thus a corporation may change its status for the purposes of the new statute

depending on the source of its funding.

From a practical perspective, corporationsthat are charitable and those that rely on government for any
part of their funding will likely be soliciting corporations. The situation becomes less clear in certain
other instances. For example, does a church that passes around a collection plate on Sunday become a
soliciting corporation as a result (even if it does not “request” any other form of donation from the
public)? Can it be assumed that afamily that funds a private family foundation is not “the public” for the
purposes of the definition? Does anot-for-profit corporation that receives membership fees“turninto” a
soliciting corporation or are members of a corporation not considered the “public” for the purposes of
the definition? At present the answer to these questions is uncertain. It is expected that further
clarification will be provided during the legidlative process over the 12 months.

It is useful to consider the implications of the definition of “soliciting corporation” in the Bill. The
distinction is relevant to corporations with regard to the following matters:

@)  Numbers of Directors

Under the Bill, acorporationis permitted to have a minimum of one director unlessthe corporation
meets the definition of “soliciting corporation” in which case it must have a minimum of three
directors.” Therefore, the prudent course of action for corporations that may move from one
category to another fromyear to year isto draft the articles and by-laws on the assumption that the
corporation is a soliciting corporation. This would mean that the minimum number of directors
specified in the articles would be three.

b)  Unanimous Member Agreement

The Bill provides for unanimous member agreements but only a non-soliciting corporation may
take advantage of this option. A unanimous member agreement may be used in a variety of
situations but most commonly with a relatively small membership which plays an enhanced role

® Supra, note 1, s. 126
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with regard to control and direction over the not-for-profit corporation. Section 170(1) provides
asfollows:

“ An otherwise lawful written agreement among all themembers of acorporation
that is not a soliciting corporation, or among all the members and one or more
persons who are not members, that restricts, in whole or in part, the powers of
the directors to manage, or supervise the management of, the activities and
affairs of the corporation isvalid.”

It should be noted that to the extent that a unanimous member agreement restricts the powers of
the directorsto manage the affairs of the corporation, partiesto the agreement who are given that
power have al the rights, powers duties and liabilities of a directors of the corporation.®

¢) Financia Statementsto Director

Under the Bill, a soliciting corporation must provide its annual financial statements prepared in
accordance with Section 172(1) to the Director under the new statute’. Thisison the theory that
the directors must account not only to the members but also to a public agency on the theory that
the public agency is acting as aproxy for the soliciting corporation’s public purposes. Thereisno
similar obligation for non-soliciting corporations.

Thedraft regulations® provide that financial statements must be sent to the Director not lessthan 21
days before the annual general meeting of members or without delay in the event that the
Corporation’s members have signed aresolution in writing approving the statementsunder Section
166(1). The Bill requires a corporation in any event, to send financial statementsto the Director
within 15 months from the preceding annual meeting (by which time an annua meeting was
required to be held under the new statute or aresolution in writing signed in place of a meeting),
but not later than 6 months after the end of the Corporation’s fiscal year.

®Ibid, s. 170(5)
"Ibid, s. 176
8 Supra, note 3, s. 78(1)(2)
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Appointment of Public Accountant

The audit regime in the Bill divides corporations into two categories: those that are “designated
corporations’ and those that are not designated corporations. This classification is made in order
to determine the obligation under Part 12 of the Bill to appoint a public accountant and the
corresponding level of financial review required.’ Designated corporations include both soliciting
and non-soliciting corporations with annual revenues equal to or less than the prescribed amount:

(i)  Soliciting corporations are considered designated corporations if they have annual revenues
equal to or less than the $50,000.

(i) Non-soliciting corporations are considered designated corporations if they have annua
revenues equal to or less $1 million.

Non-designated corporations are soliciting and non-soliciting corporations with annua revenuesin
excess of the amounts specified above for designated corporations.

The regime prescribed by the Bill for designated corporationsiis as follows:

« Dispensing with appointment: The members of a designated corporation may unanimously
resolve not to appoint apublic accountant.® A resolution to dispense with the appointment of
a public accountant is valid until the next annual general meeting. Under the Bill, a public
accountant must be a member in good standing of an institute or association of accountants
incorporated by or under an Act of the legislature of a province, meet the requirements of the
statute for performing any duty required under the statute and be independent of the
corporation, its affiliates or the directors or officers of the corporation or its affiliates.™*

+ Review engagement — Designated Corporations: |f the members of adesignated corporation
do not resolve to dispense with the appointment of a public accountant, then the public
accountant will conduct a review engagement in the prescribed manner. *2

° Qupra, note 1, s. 178
91pid, s. 181(1)

2 bid,. s179(1)

2 1pid, s. 187
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« Audit Engagement — Designated Corporations. The public accountant of a designated
corporation will conduct an audit engagement in the prescribed manner if the corporation’s
members pass an ordinary resolution requiring an audit engagement. The resolution isvalid

only until the next following annual general meeting of members.*®

The regime prescribed by the Bill for corporations that are not designated corporations is as
follows:

* Review engagement — Soliciting Corporation that is not a Designated Corporation: The
public accountant of asoliciting corporation that isnot adesignated corporation will conduct a
review engagement in the prescribed manner if the corporation has annual revenues that are
equa to or less than $250,000. and its members pass a special resolution requiring a review
engagement. The resolution is valid only until the next following annual general meeting of

members.*

« Audit Engagement — Soliciting and Non-Soliciting Corporations that are not Designated
Corporations: The public accountant of acorporation that isnot adesignated corporation must
conduct an audit engagement in the prescribed manner unless the corporation falls within the
exception above for soliciting corporations that are not designated corporations.*

e) Liquidation and Dissolution

Soliciting corporations will be required to include a dissolution clause in their articles which
provides that on dissolution, the remaining property of the corporation will be distributed one or

23 bid, s. 187(2)
4 1bid, s. 188(2), Supra note 3 s. 81
> qupra, note 1, s. 188(1)
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more “qualified donees’ within the meaning of subsection 248(1) of the Income Tax Act
(Canada).'® Corporations caught by this provision are:

* Registered charities
« Soliciting corporations; and

« A corporation that has within the 5 years'’ requested donations from the public or received
grantsfrom government, or accepted money formacorporation that has made such requestsor
received such grants.’®

By including corporations that have requested donations from the public, received grants from
government, or accepted money form a corporation that has made such requests or received such
grants in the previous five years, the Bill effectively extends the definition of “soliciting
corporation” for the purpose of that section. It isdebatable whether non-profit organizationsthat
are not registered charities under the ITA should be required to distribute remaining assets on
dissolution to “qualified donees’ merely because they fall within the definition of “soliciting
corporation” for the purposes of a governing corporate statute. This will result in different
treatment among federal and many provincial non-profit statutory regimes across the country and
could be adeterrent for non-profits considering federal incorporation. Further, it will impact many
CCA corporations continuing under the new statute that receive grants from government and that
currently have a dissolution clause either naming a specific non-profit organization to receive
remaining assets on dissolution or which have the flexibility to provide for adistribution to other
organizations carrying on similar activities.

18 R.S.C. 1985, 5™ Suppl., asamended. “ Qualified donees” areregistered charities, registered Canadian amateur athletic associations,
registered national arts service organizations, housing corporations resident in Canada constituted exclusively to provide low-cost
housing for the aged, the United Nations and its agencies, certain universities outside Canada, charitable organizations outside Canadato
which Her Magjesty in right of Canada has made a gift during the charity’ sfisca period or in the 12 monthsimmediately preceding the
period, municipalities in Canada; and Her Majesty in right of Canada or in right of a province (that is the federal government, a
provincial government or their agents.

Y supra, note 3, s. 37

18 qupra, note 1, s. 233(1)
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2. Do Continuing Corporations Require Corporate Objects?

The question of whether objects or corporate purposes are required as part of the articles of continuance
(or for that matter, the articles of incorporation) under Bill C-21 has been the subject of somediscussion.
Theinclusion of arequirement to include the“mission” of the corporation has muddied the waters since
some haveinterpreted thisto be aform of objects clause under a new name (there being no definition of

“mission” in the Bill).

However, the requirement to include any corporate restrictions as well as a mission statement in the
articles” provides corporations and their advisors with considerable flexibility in establishing or
continuing the corporation under the new statute since acombination of approaches may be used in any
given corporation. However, it should be noted that thisflexibility would be enhanced if the inclusion of
amission statement in the articles were optiona as opposed to being mandatory.

It would seem that corporate purposes can be added as either corporate restrictions or asamission, and
that the corporation would be similarly constrained. However, since corporations continued or
incorporated under the new statute have full capacity unlessthereisarestrictioninthearticleson either
activities or corporate powers, any such restriction (in the formof corporate purposes) should bedrafted
by way of arestriction on corporate capacity and not asamission. Therationale for thisapproach canbe

found in an interaction between the following sections of the BiIll:

Subsection 16(1): “A corporation has the capacity and subject to this Act, the
rights, powers and privileges of a natural person.”

Subsection 17(2): “ A corporation shall not carry on any activities or exercise
any power in a manner contrary to its articles.” [emphasis added]

Subsection 7(1): “Articles of incorporation ...shall set out, in respect of the
proposed corporation...(€) any restrictions on the activities that the corporation
may carry on;” [emphasis added]

Thus, any restriction in the articles with regard to the activities of the corporation should be included
under Subsection 7(1)(e) and the corporation will be constrained under Subsection 17(2) to carry onits
activitieswithin the limits described in the articles. The approach of providing for corporate purposesby

way of a restriction on a corporation’s full capacity was adopted in Saskatchewan's Non-Profit

¥ 1pid, s. 7(1)
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Corporations Act.® A sampleform of articles of incorporation under the Non-Profit Corporations Act
isattached as Appendix “A” and provides a useful example of how articles of incorporation/continuance
may look under the new statute.”*

Where acorporation hasrestricted the activitiesit may carry on, then the drafting of the“misson” should
be done broadly - more as a “vision statement”-(though it is arguable that in that instance, a mission
statement should be optional, not mandatory). Asageneral rule, it could be said that the more specific
or congtraining the corporate purposes (as restrictions in the articles), the more general the mission
statement should be.

CCA corporationsthat are not registered charitieswill have at least three optionsin preparing articlesof

continuance (with regard to corporate purposes):

(@ Include no corporate purposes in the articles, which would mean there are no restrictions on the
activities that may be carried on by the non-profit (and the section in the form requiring an
explanation of any restrictions on the activities would ssimply be completed by saying “Non€”). In
that event, the mission statement should be drafted so asto confirm the non-profit intention of the
corporation.

(b) Continue with the same purposes as the objects in the corporation’s current letters patent which
would form arestriction on the capacity and powers of the corporation. The mission would either
reflect the objects or be drafted broadly.

(c) Prepare new corporate purposes and acorresponding mission. Inmost cases, new objects should
be drafted as broadly as possible so as to restrict the corporation’s powers the least.

(d) The question of whether non-profit status under the Income Tax Act? (“1TA”) should dictate that
corporations include some form of corporate purposes (by restriction on activities) is debatable.
Since non-profit status under the I TA isaquestion of fact which can only be determined by Canada

2SS, 1995, c. N-4.2, as amended

21 The Non-Profit Corporations Act, 1995, Incorporation Kit, Saskatchewan Justice, Corporations Branch, Rev.06/04 available at
http://www.saskjustice.gov.sk.ca/Corporations/pdfforms/N PKit.pdf.

22 qupra, note 16
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Revenue Agency upon areview of the purposes and activities of the corporation®, the inclusion of
restrictionsin the form of objects would constitute evidence of the non-profit purposefor whichthe
corporation was established. However, astatement regarding “corporate intention” or “purpose’
could just as easily be placed in the statement of mission and would similarly constitute evidence of
anon-profit intention. Until Canada Revenue Agency’s position is clarified in this respect, some
advisors may wish to advise clientsto restrict their activities in the articles to those which would
suggest anintention whichisnot profit-making (as opposed to using the mission statement for this

purpose).

It should be noted that if acorporation continuing under the new statuteisaregistered charity under the
ITA, no changesto the objects should be made without Canada Revenue Agency’ sapprova. Asaresult,
the current (CRA approved) objectsintheletters patent should beincluded asarestriction on corporate
powers unless a change in objects has been approved by CRA in advance of continuance. The mission
statement should not be inconsistent with the corporate purposes which the corporationisrestricted by
itsarticlesto fulfilling, it should not by itslanguage supplement or broaden the corporate purposesand it
should be drafted in a manner that is acceptable to Canada Revenue Agency. In this regard, Industry
Canada has consulted with Canada Revenue Agency throughout the process of determining what should
be included in the articles. The approach of using corporate purposes as a restriction on corporate
powers as well as a mission statement resulted from that consultative process.

Finaly, since the new statute gives corporations the capacity of a natural person, some have questioned
whether there can still be liability for carrying out activitiesthat are ultra viresthe corporation’ s objects
(as with CCA corporations). Under the current law, directors may be personally liable where they
authorize or permit a corporation to carry on activities that are outside the authority contained in the
corporation’s objects. While the concept of corporate objects is not found in the Bill, the concept of
restrictions on corporate powers and a“mission” coupled with the application of Section 17(2) which
prohibits a corporation from carrying on activities or exercising corporate powers in a manner that is
contrary to the articles, may have the same or a similar result when tested by the courts. However,
directors may be able to take advantage of the defences available to them under the new statute (or

exercise the right of dissent) in order to minimize or avoid liability.

2 | nterpretation Bulletin I T-496R, August 2, 2001, Canada Revenue Agency

www.carters.@ www.charitylaw.@




CARTERS s o

3. Timing of Continuance

Oncethelegidation has passed and is proclaimed in force, corporationsincorporated under the CCA will
have a period of three years within which to comply with the new legislation by way of application for
continuance before being dissolved. * The question iswhether corporations should wait until the 3 year

to continue or whether there is any advantage to continuing with more immediacy.
Some factors to be considered are as follows:

a) Director Liability:

One of the important changes in the Bill is the inclusion of an objective standard of care which
mirrors the objective standard provided under the CBCA. % The Bill also provides increased
protection from liability by establishing a due diligence defense and other means of reducing
liability.® As aresult, continuing under the new statute early will be attractive to directors of not-
for-profit corporations concerned with minimizing liability and may be an incentive for directorsto
join the boards of non-profitsthat have taken this step.

b) By-lawsor Letters patent Require Amendment:

For CCA corporations undergoing governance reviews over the next year (with corresponding by-
law changes), consideration should be given to waiting until the Bill passes into law to avoid the
necessity of amending the by-lawstwice. The new statute may also serve asan impetusto change
that islong overdue but which, depending on the culture, directors have been loathe to make. On
the other hand, there may be more urgent reasons of acultural or political nature to amend the by-
laws under the CCA and to wait until the third year after the Bill becomeslaw in order to continue
under the new statute.

% Qupra, note 1, ss. 209, 295
% Qupra, note 4, s. 122(1)
% Qupra, note 1, s. 150

www.carters.@ www.charitylaw.@




CA TERS“‘ PAGE 13 OF 29
.Ca May 6, 2005
c) Avallahbility of unanimous member agreement:

The corporation may be one which is controlled by a small group of directors who are also the
members of the corporation. Therefore, a single level of decision-making, being the corporate
reality, may be achieved in law through the use of a unanimous membership agreement which
restricts the powers of the directorsto the fullest extent possible.”” 1t may also be useful wherethe
members wish to limit only some of the powers of the board and take over certain types of
decision-making and responsibility. Some CCA corporations may wish to continue early to take
advantage of this option.

d) Enhanced rights/protections to members:

The Bill introduces new rules that will provide members will access to membership lists™ unless
otherwise exempted,? the right to seek an oppression remedy against the corporation™ or to seek a
court order to commence derivative actions,* the ability to submit proposalsto amend by-laws™ or
nominate directors™ or require any matter to be discussed at annual meetings,® the right to access
corporate records,® the ability to participate in members meetings by electronic means,* the
ability to enter into aunanimous member agreement®’. 1n some membership driven organizations,
the availability of increased rights and protectionsfor memberswill be sufficient reasonto continue
under the new statute at the earliest opportunity.

e) Appointment of Public Accountant and Different Levels of Financial Review:

As noted earlier, depending on whether the corporation is adesignated corporation (soliciting or
non-soliciting) and the annual revenues of the corporation, the corporation may be able to take

" |bid, s. 170

% bid, s. 23

# |bid, s. 173

% |bid, s. 251(1)
% |bid, s. 249

*2 |bid, s. 153(6)
* |bid, s. 163(5)
* |bid, s. 163(1)(a)
* |bid, s. 22(1)
% |bid, s. 159(4)
3 |bid, s. 170
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advantage of the provisions alowing either an exemption from audit or a review engagement.*®
This could result in significant cost savings for the corporation.

f)  Contemplation of Fundamental Changes.

Some CCA corporations have been waiting for the Bill to become law so that they can take
advantage of some of the fundamental changes not currently available (e.g. amalgamations,
continuances). Depending on the situation, it may be advantageous to continue under the new
statute early in order to take advantage of this opportunity.

C. CONTINUING UNDER THE NEW STATUTE

As noted above, corporations will have to file articles of continuance in order to fall under the new statute
within three years of the new statute being proclaimed in force. Lets look at what this means from the
standpoint of the documents that will need to be prepared.

1. Articles of Continuance

Likethe CBCA, the formfor articles of continuance will likely closely resemble the form for articles of
incorporation under the new statute. As such, articles of continuance will be required to contain the
information provided under Subsection 7(1) of the new statute. In addition, a corporation continuing
under the new statute will be required to file a Notice of Registered Office and a Notice of Directors.*

While corporations making use of the continuance provisionswill typically transport much of the current
information contained in their letters patent and by-laws into the articles, it isalso possible to effect by
those articles, any amendment to the letters patent or charter that a corporation incorporated under the
new statute can make to its articles.”® As aresult, corporations filing for articles of continuance may
wish to take advantage of the opportunity to make any needed corporate changes.

Consistent with the requirements of articles of incorporation under the new statute, articles of
continuance should include the following information:

* |bid, s. 181(1)
¥ |bid, ss. 20, 129
9 | bid, s. 209(2)
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a)  Thename of the corporation

The name used in the articles of continuance will generally be the current name of the corporation
unless the corporation has decided to change its name. Both the CCA and CBCA and respective
regulations under these statutes have similar rules regarding corporate namesand it gppearsthat the
draft regulations under Bill C-21 generally adopt the current rules. Notethat it isalso possibleto
incorporate (or continue) with a numbered name so that the corporation could have anamewitha
designated number followed by the word “Canada’ and a prescribed term under the regulation.**
Under the draft regulations, the prescribed termis one of the following: Association, centre, center,
fondation, Foundation, Institut, Institute and society.*

b)  The province where the registered office is Situated

The articles will be required to include the province in which the registered office (head office) of
the corporation is situated at the time the articles of continuance are applied for, unless the
corporation will be changing the location of its registered office by way of the articles of

continuance.

It should be noted that any change to the location within the province specified in the articles will
require only a directors resolution.* A Notice of Change of Registered Office would then be
required to be filed with the Director under the new statute. A changeinthe provinceinwhichthe
registered office is located would require filing of articles of amendment and approval by special
resolution.**  Unlike the status quo under the CCA, there is no corresponding publication
requirement in the Canada Gazette.

“|bid, s. 12(2)

42 qupra, note 3, s. 45(2)
3 Qupra, note 1, s. 20(3)
“ |bid, s. 195(1)

www.carters.@ www.charitylaw.@




CARTERS s o

c) Theclassesor regional or other groups of members and if two or more classes, any voting
rights attaching to each of those classes or groups

The articles should contain a brief description of the membership classes and the voting rights
attaching to each class and not adetailed description of entitlement, which should beleft to the by-
laws. For example, the clause in the articles could provide:

There shall be two classes of membership as follows:

(i) regular membership, the members of which shall be entitled to vote at all
meetings of members;

(if) honorary membership, the members of which shall not be entitled to receive
notice of, attend or vote at any meeting of the members.

All other details regarding persons entitled to membership may be included in the by-laws.

d) Thenumber of directors or the minimum and maximum number of directors

Under the CCA, only the by-laws are required to specify the number of directors or the minimum
number of directors. The Bill requiresthat the minimum number of directors shall be one or more
but, in the case of a soliciting corporation, not lessthan three, two of whom shall not be officersor
employees of the corporation.”® The articles are required to specify either a fixed number of
directors or a minimum and maximum number. The process for changing the number of directors
under the new statute should be borne in mind when considering whether to establish a fixed
number of directorsin the articles, or a minimum and maximum number.

Where the articles contain a minimum and maximum number of directors, then the members may,
fromtimeto time by ordinary resolution fix the number of directors of the corporation or they may
delegate that power to the directors.*® Thisisavery flexible approach which allows the members
(or the directors if so delegated) to pass an ordinary resolution (usualy at the annual general
meeting before the election of directors takes place) to increase or decreased the number on the

board between the allowed minimum and maximum number provided by the articles.

5 |bid, s. 126
8 |bid, s. 134(3)
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On the other hand, if the articles contain afixed number (i.e. “There shall be 6 directors’), thenin
order to change this fixed number, it is necessary to file articles of amendment.*’ Articles of
amendment are also required if the members want to change the minimum and maximum number
stated in the articleslater on.*® Articles of amendment must be approved by special resolution®® of
the membersand must befiled, together with the required fee, in accordance with the requirements
of the new statute. Asaresult, in some cases it will be preferable to state abroad minimum and
maximum number in the articles so asto avoid the necessity of applying for articles of amendment
later on.

Any change in directors must be reflected in a Notice of Directors to be filed with the Director
under the new statute within 15 days after the change becoming effective.>

€) Any restrictions on the activities that the corporation may carry on

Under the new statute, corporations have the capacity and the rights and powers of a natural
person.® Any restrictions on those powers either for the purpose of maintaining charitable
registration or evidencing a non-profit purpose should form a part of the articles of continuance.
See the discussion above regarding corporate objects.

Asdiscussed earlier, if corporate purposes are to be included, they should be drafted as restrictions
inthe articles. This section in the articles would look something like this:

Restrictions, if any, on the activities the cor poration may carry on:

Example #1: “The activities of the Corporation shall be restricted to the
following:

Carrying out clinical preventive hedth care programs for the purpose of
reducing the incidence of disease, medical complications and death among
Canadians.”

“"bid, s. 195

“8 | bid, 134(1)

9 Under Section 2(1), a“special resolution” means aresolution passed by amajority of not lessthan two-thirds of thevotescaston that
resol ution.

* Qupra, note 1, s. 135(1), supra note 3, s.29(1)

L Qupra, note 1, s. 16(1)
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Example #2: “The activities of the Corporation shall be restricted to the
following:

Receiving or maintaining afund or funds and transferring fromtimetotimeall
or part thereof or theincometherefrom to qualified donees as defined fromtime
to time under the Income Tax Act (Canada).

The sample articles of incorporation from Saskatchewan (attached) also provides an example of
purposes in the form of corporate restrictions.>

f) A statement of the mission of the corporation

Unlike the restriction on activities that a corporation may carry on, the statement of mission is
generaly intended to describe the vision of the corporation in the long term (though some
organizations may wish to be as specific as the restrictions on their activities).  Non-profit
corporationsthat are non-charitable and that do not include any restrictions on their activitieswill
have another chance in this section to describe the raison d’ étre of the corporation (which can be
useful, particularly if evidence of non-profit statusis desired).

For example, the mission of a parallel foundation being set up to raise money for an operating
charity might say:

The mission of the Corporation is to sustain the charitable programs of ABC
charity through long term funding to ABC.

Note that the mission should always be consistent with and complement any corporate purposes
included in the articles.

g) A statement concerning the distribution of assets on the dissolution of the Corporation

Thisrequirement was discussed earlier inthe context of the determination of whether acorporation
is a “soliciting corporation” for the purposes of the Bill. Registered charities, soliciting
corporationsand corporationsthat have requested donations fromthe public, received grantsfrom
government, or accepted money from a corporation that has made such requests or received such
grants in the previous five years, must include a dissolution clause providing that of remaining

*2 Qupra, note 18
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assetswill be distributed to “ qualified donees” (as defined under the I TA)>. All other corporations
have the flexibility to choose how the clause should be drafted (i.e. distributions to named non-

profits, other non-profitscarrying on similar activities, the memberson apro rata bads, and so on).

h)  Other provisions, if any

Thearticles may include any provision that may be set out inthe by-laws. Thismay be desrablefor
organizations wishing to make it more difficult to change certain governance features or wishing,
for example, to establish aninvestment power nationally which will flow throughto its chaptersand
not change depending on the laws in a particular province.>*

The articles may also increase the number of votes of directors or membersrequired by the Act to
effect any particular action (other than aremoval of directors).

Certain provisionsinthe Act also allow certain corporate actions but only if they areincluded inthe
articles. For example, the Bill provides that if the articles so provide, directors may appoint
directorsto the board but the total number may not exceed 1/3 of the number of directors elected
at the previous annual meeting of members. *°

An example of what special provisions might look like under the new statute is as follows:

« The bylaws may not require less than a majority of members to constitute a quorum at any
meeting of members.

« The directors shall serve as such without remuneration and no director shal directly or
indirectly receive any profit from the director’s position as such, provided that directors may
be paid reasonable expenses incurred by them in the performance of their duties.

« Thedirectors may appoint one or more directors, who shall hold office for aterm expiring not
later than the close of the next annual general meeting, but the total number of directors may

%3 Supra, note 1, s. 233(1)
> |bid s. 7(3)

% |bid, s. 7(4)

% |bid, s. 129(8).
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not exceed one-third of the number of directors elected at the previous annual general meeting
of members.

« Any repeal, enactment or amendment of by-laws relating in any way to the corporation or to
the conduct of its affairs, shall require the approval of the vote of at least two-thirds (2/3) of
the votes cast at a meeting of the members duly called for the purpose of considering same.

2. Process

Both the process of continuance and incorporation under the new statute will involve thefiling of articles
(of continuance or incorporation, as the case may be), a notice of directors and a notice of registered
office as well as the appropriate filing fee. There is no government review or approval of by-laws
required under the new statute. Thefiling feeinthe case of CCA corporations being continued under the

new statute within the first three years will be forgiven.

Thedirectorslisted in the Notice of Directorswill hold office immediately uponissuance of the certificate
of continuance or certificate of incorporation. The certificate of incorporation or certificate of
continuance will issue “as of right”. Inthe case of incorporation, anincorporator need not be adirector

and may be either an individual or a body corporate.*

It is anticipated that it will be possible to incorporate on-line, in much the same manner as business
corporationsareincorporated under the CBCA. If so, incorporation of federal non-profitswould likely
take place on the same day that the articles are filed or if not, at least within 48 hours of filing. The
efficiency of this process should be contrasted with the current timing to incorporate federal non-profit
corporations (2-4 weeks) and the even longer timerequired for incorporation of non-profit corporations

under Ontario’s Corporations Act.>®

3. By-law Changes

Although by-laws will not be required to be submitted for review and approval, corporations should
amend their by-lawsto comply with the new statute at the time that they file for articles of continuance.

" |bid, s. 6(1)
% R.S.0.1990, c. C.38
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While some provisions do not strictly need to be included in by-laws (since the “rules’ are aready
provided in the new statute), to the extent that the statutory rules relate to matters of corporate
governance, the by-laws should repeat thoserulesin order to provide acomplete governance system for
directors and membersto follow.

Some of the main by-law areas impacted by the Bill are as follows:

a) Corporate Sedl

While all corporations incorporated under the CCA are required to have a corporate sedl, the Bill
does not appear to make this a requirement. Section 27 provides that a document executed on
behalf of the corporation is not invalid merely because thereisno corporate seal affixed toit. This
position is consistent with requirements under the Saskatchewan Non-Profit Corporations Act.>

All by-laws under the CCA currently make reference to the corporate sea and the Secretary’s
obligation to have custody of the seal. Some organizations may wish to change this by-law
provision when the bill passesinto law.

b) Registered Office

While in practical terms there has been no significant change relating to the head office of the
Corporation, there has been a change in terminology (to “registered office”). Accordingly,
reference would likely be made in the by-laws to the registered office being “stuated in the
province specified in the articles, subject to change by special resolution.”

c¢) Directors

There are a number of potential changes regarding directors that should be considered when
amending the by-laws of a CCA corporation for the purpose of continuance. Theseare asfollows:

% Qupra, note 20, Section 24
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) Number of directors:
Since the number of directors or the minimum and maximum number must be included inthe
articles, the by-laws should cross-reference the articles and depending on the corporation,

may need to reference its possible categorization asa® soliciting corporation”. Such aclause

could provide:

Until changed in accordance with the Act, the board shall consist of the number
of directors specified in the articles, provided that in the case of a soliciting
corporation the minimum number of directors may not befewer thanthree(3), at
least two of whom are not officers or employees of the Corporation or its
affiliates. If the articles specify a minimum and a maximum number of
directors, subject to the requirements regarding the minimum number of
directorsfor soliciting corporations referred to in this paragraph, theboard shall
be composed of the fixed number of directors as determined from timeto time
by the members by ordinary resolution or, if the ordinary resolution empowers
the directors to determine the number, by resolution of the board.

i)  Appointment of directors:

Theby-laws may repeat or cross-reference any provision inthe articles allowing the board to
appoint up to 1/3 of the directors in accordance with Section 129(8) of the new statute.

i)  Ex-officio directors:
Inthe case of corporationsthat currently have ex-officio directors, it should be noted that the
new statute does not contemplate the possibility of ex-officio directors, there being a
requirement in the Bill that directors be elected by the members.*® However, credtive drafting

of the by-laws can likely achieve a similar resullt.

iv)  Term of office:
By-laws should be drafted to ensure that the maximum term of office of directorsis three
years. Note that successive terms are not prohibited and directors remain in office until their

successors are appointed. *

0 Supra, note 1, s. 129(3)
® | bid, s. 129(6)

www.carters.@ www.charitylaw.@




GARTERS:ca e o
v)  Removal of Directors:

Most CCA by-laws currently provide for membersto remove directors by avoteof 2/3 of the
members. It should be noted that the Bill provides that members may remove directors by
ordinary resolution except if the director was elected by a class of members that had the
exclusive right to elect the director, in which case such a director would only be able to be
removed by the classthat elected him or her.®* The Bill specifically providesthat the number
of member votes may not be increased in thisinstance.*®

vi)  Electronic Participation in Mestings:

The Bill providesthat subject to the by-laws, adirector may, if al directorsarein agreement
and have provided their written consent, participate in a board meeting using telephonic,
electronic or another communication facility that permits all participants to communicate
adequately with each other during the meeting.®* Whileit is not strictly necessary to include
this provision in the by-laws (it being in the new statute), it would be necessary to specify if
the power to participate in meetings in this manner is being withheld or modified in some

way.

vii)  Written Resolutions:

The Bill alows written resolutions to be signed by all of the directors in lieu of holding
directors meetings.® It is recommended that this be included in the by-laws.

viii) Consensus Decision-Making:
The Bill alows by-laws to provide for consensus decision-making by directors except with
respect to a decision to dispense with the appointment of a public accountant under section
181(1), adecision by special resolution or by avoteif consensus cannot be reached. The by-
laws are required to define the meaning of consensus and to provide the means of
determining when a consensus cannot be reached and of referring the matter to a vote.®®

2 |bid, s. 131
8 |bid, s. 7(4)
% |bid, s. 137(9)
® |bid, s. 141
% |bid, s. 138
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ixX) Duty of Care:
The Bill codifies an objective standard of care for directors and sets out the duties of

directors. It isrecommended that the standard of care and associated dutiesbeincluded inthe

by-laws so that directors are aware of the new law.®’

X)  Indemnification and I nsurance:

The Bill permits corporationsto indemnify directors and officers and other individualsand to
purchase and maintain directors and officers’ liability insurance. This power may or may not
be included in the by-laws.®®

d) Officers

The Bill adopts a permissive approach to the appointment of officers, allowing the directors to
appoint officers and determine the duties and powers of officers subject to the articlesand by-laws
and any unanimous member agreement.”® Some CCA corporations prefer to have their members
appoint the officers. This appearsto be permitted aslong asit is specified in the articles, by-laws
or any unanimous member agreement.

e) Members

There are a number of potential changes relating to members that should be considered when
amending the by-laws of a CCA corporation for the purpose of continuance. Theseare asfollows:

i)  Classes of Membership:

Since abrief description of the classes of membership must be provided inthe articles, the by-
laws must be consistent with the articles and may provide further information regarding the
criteria for membership in the corporation. At least one class must be voting.”

7 |bid, s. 149(1)
% |bid, s. 152.
% |bid, s. 143
0 |bid, s. 154(4)
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i) Voting Rights of Non-Voting Members:
Under the Bill, there are various corporate actions, including proposed amendments to
membership classes, rights and conditions, ** the sale of assets,’® amalgamation of
corporations” and dissolution which require the approval of all members, whether specified
to be voting or not. Many CCA non-profit corporations have one or more classes of non-
voting members (i.e. honorary members). Depending on the particular corporation, it may be
desirable to remove all non-voting membership classes from the by-laws and to give non-

voting members some other recognition (i.e. circle of friends, honorary contributors
etc...).other than non-voting membership, to avoid being caught by this provision.

i) Unanimous Membership Agreement:
Where there is a unanimous members agreement, there are a number of by-law provisions
that should be made subject to the provisions of the agreement (i.e. execution of documents,
powers of directors, election of directors, appointment of officers and so on).

iv)  Discipline of Members.
A corporation’s articles or by-laws may provide that the directors, members or any
committee of directors or members shall have the power to discipline amember or terminate
amember’sinterest. If they do, the circumstances and manner in which this power isto be
exercised would be required to be included in the by-laws or articles.”

v)  Approva of By-law Changes.

The by-lawswill need to be amended to provide for anew system of enacting, amending and
repealing by-laws. Under the new statute, by-laws (amendments and repeals) are effective
upon the directors' resolution approving them but they must be submitted to the members at
the next meeting of members at which time the members may by ordinary resolution, confirm,
reject or amend the by-law, amendment or repeal.” As such, the relevant by-law provision
may simply provide: “This by-law shall come into force when enacted, subject to the

™ 1bid, ss. 195 and 197
2 | bid, s.212

" Ibid, s. 204(1)

" |bid, s. 219

> |bid, s. 158

8 |bid, s. 153
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provisions of the Act.” Certain other by-law changes provided in Section 195(1) require
approval by special resolution, although most of these matters will be found in the articles.
Note that it is possible to increase the number of membership votes that are required to
approve by-laws under Subsection 7(4) of the Bill.

vi)  Approva of Changesto Articles.

The by-laws may reflect that certain corporate changes may only be made by way of articles
of amendment requiring a special resolution.”’

vii) Member Proposal.

A member entitled to vote at an annual meeting of members will be entitled to make a
proposal to amend, repeal or enact by-laws.”® This is an important new membership right
which should be stated in the by-laws.

viii) Notice of Meeting.

Notice of a meeting of members must be provided in accordance with the by-laws to the
members, directors and auditor. Any manner of giving notice may be provided in the by-
laws.” If the by-laws do not provide any manner of giving notice, the corporation must send
the notice to memberswithin the prescribed period. The Regulations prescribe different time
periods (i.e. not lessthan 21 daysfor notice by mail, not lessthan 14 days and not more than
35 for electronic notice) for sending noticesto members of members meetings depending on
the type of notice being used. 21 days is the longest minimum notice prescribed by the
Regulations.

iX) Resolutionsin Writing.
With certain noted exceptions, the Bill allows memberswho are entitled to vote at ameeting
of members to sign aresolution in writing and thiswill satisfy all of the requirements of the

bid, s. 195
8 1bid, 5.163
1bid, s. 162
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Act relating to members meetings.®® This section will be of most benefit for small
membership organizations and should be included in the by-laws.

X)  Participation in Meeting by Electronic Means.

Any person entitled to attend a meeting of members may participate in the meeting using
telephonic, electronic or other communications means permitting all participants to
communicate adequately with each other during the meeting if the Corporation makes
available such a communication facility.® A person attending the meeting may vote
electronically unless the by-laws otherwise provide.®”

xi)  Voting.
Unless the by-laws otherwise provide, voting at a meeting of members will be by show of
hands, except if a ballot is demanded by a member entitled to vote.® The Regulations
provide for various means of absentee voting including voting by proxy, voting by mail-in
ballot, voting by telephonic, electronic or other communication facility.®* A corporation
should include al means of voting that may be used in its by-laws.

xii)  Quorum.

If the by-laws do not set out the quorum requirement for members meetings, the Bill
provides that a quorum shall be a mgjority of members entitled to vote at a meeting of
members.®

xiii) Nominating Committee.
It iscurrently possible for CCA corporationsto include a provision which effectively requires
the members to elect directors in accordance with a date of directors prepared by a
nominating committee. However, the Bill now allows voting members to submit proposals
including nominations for the election of directors aslong asthey are signed by not lessthan
5% of the members of a class of members entitled to vote athe meeting at whichthe proposa

% |bid, s. 166

& |bid, s. 159(4)

8 |bid, s. 165(3)

8 |bid, s. 165(1)(2)

8 Qupra, note 3, section 74
% |bid, s. 164
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isto be presented or some lower number of members provided by the by-laws. Assuch, the
by-laws will no longer be ableto prohibit additional nominationsfor the election of directors
from members.®

xiv) Requisition of Meeting.
Members holding the prescribed percentage of votes (5%) will be able to requisition the

directorsto call ameeting of members. The by-laws may provide for alower percentage of
members required to requisition a meeting but not a higher percentage.®’

4.  Appointment of Public Accountant

The discussion above regarding the appointment of a public accountant and the variousrules associated
therewith apply to the proper drafting of the by-laws. The by-law provison for a “designated
corporation” may be similar to the following:

Appointment of Public Accountant — Subject to the Act, unless the members
have resolved not to appoint a public accountant, the members of the
Corporation shall, by ordinary resolution at each annual meeting, appoint a
public accountant to hold office until the next following annual meeting. The
directors may appoint a public accountant at the first organizational meeting
following incorporation to hold office until thefirst annual meeting of members
and may alsofill any casual vacancy inthe office of the public accountant. The
remuneration of the public accountant may befixed by ordinary resolution of the
members, or if not so fixed, shall be fixed by the board of directors.

% |bid, s. 163(5), Regulations s. 65
8 Qupra, note 1, s. 167(1), Regulations, s. 72(1)
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D. CONCLUSION

Bill C-21 provides a comprehensive and user friendly legidative scheme that is sufficiently flexible to respond
to the individual needs and social reality of a variety of types of not-for-profit corporations.

Continuing under the new statute will be arelatively straightforward process and it appearsthat theformsto be
prepared by the government for continuance, incorporation and other corporate actions will be smpleto use.
While the anticipated progress of the Bill is an unknown in terms of its timing and other less predictable
factors, it isto be hoped that the voluntary sector will be able to take advantage of this modern and flexible
legislation within the earliest possible timeframe.
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Excerpt from Saskatchwan Justice Corporations Branch, The Non-Profit Corporations Act ,1995 Incorporation Kit, ReAPPENDIX A

ISH Saskatchewan Avrticles of Incorporation Form 1
Sl I The Non-profit Corporations Act, 1995

il

Corporations

Branch (section 6 of the Act)

10.

Name of corporation:
Viscount Recreation Association Inc.

The municipality in which the registered office is to be situated:
Town of Viscount

The classes of membership:

The annexed schedule 1 is incorporated in this form

Right, if any, to transfer membership interest:
None
Number (or minimum and maximum number) of directors:
Minimum of 3 and Maximum of 12
The corporation is: a membership corporation|_| or a charitable corporation |7|

Restrictions, if any, on actiritﬁthe corporgtion may ¢arry ofi or on Eqwe s the cprporation may @xercise:
i

The activities of the corporatjon \are resgri¢ted to providing facilitigs, recreation, gsocial and other
like services to the residents of Viscount dnd agea |
dd

Persons to whom remaining prpperty is to\be distribufed jin the gourse of li§uidation issolution of the

corporation: | |
Upon liquidation and dissolution, any remaining propeérty of the corporation shall be transferred to

the Town of Viscount.

Other provisions, if any:

The annexed Schedule 11 is incorporated in this form.

Incorporators:
George Black 100 Anywhere Street, Viscount “George Black”
John White 200 Any Avenue, Viscount “John White”
Name in full Residential or business address, giving street Signature

and number or R.R. number and post office

*If you state a Schedule is attached, be sure to attach the schedule and mark it Schedule I or
Schedule 11, as the case may be.
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APPENDIX A

gwhite
Excerpt from  Saskatchwan Justice Corporations Branch, The Non-Profit Corporations Act ,1995 Incorporation Kit, Rev. 06/04


SCHEDULE 1
Classes of Membership

There shall be two classes of membership as follows:

@ regular membership, the members of which shall be entitled to vote at all meetings of
members;

(b) associate membership, the members of which shall be entitled to the same rights as
regular members, but shall not be entitled to be elected as directors.

) | —
—
I N I I T R
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SCHEDULE II
Other Provisions

1. A director is required to be a member of the corporation.

2. The bylaws may not require more than a majority of members to constitute a quorum at a
meeting of members.

3. The directors shall hold their meetings in Viscount or district upon notice sent to each
director at least 5 days prior to the date of the meeting; provided that the directors may meet
on regular dates without notice or may, by unanimous consent, meet at any time or at any
place without notice.

4. A meeting of directors may be called at any time by the president or by a vice-president and
the secretary shall, when directed by any of the foregoing, call the meeting.

5. No director shall be a salaried employee of the corporation.

6. No director shall receive any remuneratipn for gcting as such. Hdwever, a directpr may be
indemnified for(ris/ r expenses incurred on bghalf ofrhe orporgtion as a c r.

7. Exceptinthech%o first bylaws after jnconpotation, all bglaws shall be marﬁJnended or
repealed by the\(nem ers in gengral meeting. Rirst bylaws shall be substitutgd at the first

meeting of members nd_nry-by rdingry resolution be confirmed, refcted or a:l\ended.
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