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A. STATUS OF REFORM

Aslegal practitionersin the not-for-profit sector are only too painfully aware, the Canada CorporationsAct*
(the“CCA”) isin serious need of reform. Lawyers and those working in the voluntary sector are forced to
rely on a series of policy statements published by Industry Canada when drafting or amending by-laws,
amending objects or when undergoing other corporate changes. While these policy statements have provided
guidance to those frustrated by the deficiencies in the legislative framework, many corporate actions are
simply not permitted for Part Il corporations under the CCA, most notably, amalgameationsand continuances.
There are aso those who question the enforceability of the policy statements in the absence of legidative
provisions. It isclear that the CCA isinadequate to meet the requirements of Canada s voluntary sector and

that a reformulation of the Act islong overdue.

While there have been attempts at reform of the CCA before, inthelast five years there has been arenewed
interest in its modernization. In 1999, the federal government’s Voluntary Task Force called for
improvements in the regulatory structure governing non-profits and charities. This was instrumental in
moving CCA reform up on Industry Canada’s agenda and in July, 2000, Industry Canada issued a
consultation paper, Reform of the Canada Corporations Act: The Federal Non-profit Framework Law. The

Department held a series of meetings across Canada during 2000 and 2001 in order to obtain input and

1R.S.C. 1970, c. C-32, asam.
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feedback from those working or involved in the field regarding the proposals for reform. The result isthe
very useful papers which were released in March 2002, Reform of the Canada Corporations Act: Draft
Framework for a New Not-For-Profit Corporations Act (the “ Framework Paper”) aswell as A Supplement to

the Draft Framework for a New Not-For-Profit Corporations Act. Sinceit will bereferred at varioustimesin

this paper, a copy of the Framework Paper is attached for reference purposes.

Since the release of the Framework Paper two years ago, there has been much curiosity about the status of
the proposals contained in the Framework Paper, and most particularly, whether or when a bill will be
introduced to modernize or replace the CCA. While abill has not yet been introduced to reform the CCA,
Industry Canada has diligently continued in its effortsto deliver onthe Framework Paper. Over thelast two
years, Industry Canada officials have been laying the groundwork for a draft bill based substantively on the
recommendations contained in the Framework Paper and modelled on the Canada Business Corporations
Act®. The hope isthat when officials are called upon to produce anew statute, Industry Canadawill be ready

to move quickly with its recommendations.

As of the date of writing this paper, there is some reason for optimism that a new CCA isonly a matter of
months (as opposed to years) away. The last Speech from the Throne emphasized the government’ s new
“social economy” agenda and with the release of its 2004 budget, the Federal government moved to make
significant changesto the regulation of charities and signalled a strong commitment to developing the social
economy. Inhisbudget speech, Finance Minister Ralph Goodale committed significant financial support to

the social economy:

“Social economy enterprises are organizations that run like businesses, producing
goods and services, but which manage their operations on a not-for-profit basis.
Instead, they direct any surpluses to the pursuit of social and community goals. The
socia economy is too often overlooked and under-appreciated.”

Of particular note, a new federal Not-For-Profit Corporations Act was highlighted as a deliverable in the
budget. It isto be hoped that this will provide a push to table legidation during 2004.

2R.S.C. 1985, c. C-44, asam. (“CBCA")
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B. ANEW STATUTE

Industry Canada officials have based their proposals for reform of the CCA on the need for flexibility,
permissiveness, transparency and accountability, efficiency and fairness in a new statute. In its
recommendation that anew statute be modelled on the Canada Business Cor porations Act, the Department

is seeking to adopt alegidative scheme that is familiar, user-friendly and demonstrably workable.

While there are many changes proposed by I ndustry Canada officialsin the formulation of new legidation, the
most immediate and obvious change will be at the “front end” of incorporation. This paper reviews the
process of incorporation under Part |1 of the CCA (for comparison purposes) and provides aglimpse at the
process of incorporation under anew statute. Existing CCA Part 11 corporations will likely be required to
formally continue under the new legidlation within a prescribed time period which would involve the filing of
articles of continuance. Sincethese corporationswould also likely need to adopt new by-laws, Part D of this

paper relating to by-laws is relevant to both new incorporations and continuances.

The information provided in this paper is based on Industry Canada’ s Framework Paper as well as detailed
discussionswith senior policy officials at Industry Canadaregarding their proposalsfor new legidation. Since
Industry Canada has expressed acommitment to following the Canada Business Corporations Act intermsof
legidative drafting, the Canada Business Corporations Act has also been relied upon as a strong indicator
regarding provisionsto be contained in anew statute. Statutory references are made to the Canada Business
Corporations Act where Industry Canada has suggested that the new legidation would likely follow existing

Canada Business Corporations Act provisions.

C. INCORPORATION

1. Documents and Process

The current incorporation process for Part Il corporations involves the filing of an application for
incorporation in the form established by Industry Canada, an affidavit or statutory declaration asto the

truthfulness of the application, acopy of the proposed by-laws of the corporation, aname search report

www.carters.@ www.charitylaw.®
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and thefiling fee of $200.00. Industry Canadareviewsthe application and if the application or by-laws
do not meet the requirements of the CCA or Industry Canada’ s Non-Profit Policy Summary, Industry
Canadamay require applicants to make changesto theincorporating documents. |f Industry Canadais

satisfied with the application, letters patent of incorporation will be issued. Once filed with Industry
Canada, the whole process of incorporation takes about 2-4 weeks.

Under Part 11 of the CCA, acorporation without share capital is created by the grant of letters patent,
which involvesthe Crown, under the aegis of the federal government granting the privilegeto operate.
A grant of letters patent is discretionary and is not automatic or granted as of right. Section 154(1)
providesin part that: “The Minister may by letters patent under his seal of office grant acharter to any

number of persons, not being fewer than three...”.

A new statute would likely provide for incorporation by articles of incorporation through the issuance
of a certificate of incorporation. Incorporation would thus issue “as of right”. While practically
speaking thiswould not result in much in the way of change, it would bring the incorporation of federal
non-profits in line with many provincia jurisdictions, including British Columbia, Manitoba,
Saskatchewan, Quebec, New Brunswick and Newfoundland which have provided for incorporation by

certificate of incorporation for some years.

Industry Canada officials propose to align the new process of incorporation with the incorporation
requirements under the Canada Business Corporations Act. Assuch, incorporation would involve the
filing of articles of incorporation, a notice of directors and a notice of registered office as well asthe
appropriate filing fee. At a minimum, it seems likely that there will be no government review or
approval of by-laws required under a new statute. Industry Canada officials are also considering a
process which would not require the filing of by-laws at all. The directors listed in the notice of
directors would hold office immediately upon issuance of the certificate of incorporation and would
remain in office until thefirst meeting of members.® Theissuance of a certificate of incorporationwould

similarly follow Canada Business Corporations Act process in terms of timing and instead of the

% See Section 106 (1) and (2), CBCA
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current 2-4 weeks, a certificate of incorporation would likely be issued under the new Act within 48

hours.

It isalso anticipated that with time, it will be possible to incorporate federal non-profit corporationson-
line, in much the same manner as business corporations are incorporated under the Canada Business
Corporations Act. When this happens, incorporation of federal non-profits would likely take place on
the same day that the articles are filed. The efficiency of this process should be contrasted with the
current timing to incorporate federal non-profit corporations and the even longer time required for

incorporation of non-profit corporations under Ontario’s Corporations Act.*

2. Content of Application

Under Section 155(1) of the CCA, the applicants for incorporation must be at least eighteen years of
age and have power under the law to contract and must file with the Department of Industry an

application signed by each of the applicants setting forth the following details:

@ the proposed name of the corporation;

(b) the purposes for which incorporation is sought;

(©) the place within Canada where the head office of the corporation isto be situated;

(d) the names in full and the address and calling of each of the applicants; and

(e the names of the applicants, not less than three, who are to be first directors of the
Corporation.

In an effort to streamline the process of incorporation and to bring it in line with the Canada Business
Corporations Act, Industry Canada officials are proposing that articles of incorporation under new

legidation include the following information:

the name of the corporation,
the province where the registered office is to be situated;

a description of the membership classes and if there will be two or more classes, the voting
rights attaching to each class;

the minimum number of directors of the corporation (or a minimum and maximum number)
any restrictions on the activities that the corporation may carry on; and

4R.S.0.1990, c. C.38
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a statement concerning the distribution of assets on dissolution.

It is of note that the Framework Paper suggests that the articles should include a statement of the
objectsof the corporation. It aso suggeststhat aprovision regarding transferability of membership will
be required in the articles and the Paper does not include a requirement that membership classes be
described. The direction of Industry Canada officials regarding these items has changed since
publication of the Framework Paper. In keeping with requirements under the Canada Business
Corporations Act, Industry Canada officials now appear to favour an approachwhichwould involvethe
articles of incorporation including a description of membership classes, but not including provisions
regarding transferability of membership and not requiring adescription of the objects. The Framework
Paper aso indicates that new legidation would require the filing of by-laws. As noted earlier, the

current direction of Industry Canada officials is not to require the filing of by-laws.

The following will review the current requirements of an application for incorporation under the CCA
and highlight proposed changes in terms of the content of articles of incorporation under new

legidation.

a)  Corporate Name

Both the CCA and Canada Business Corporations Act and the respective Regulationsunder these
statutes have similar rules regarding corporate names and it appearsthat the new legidation will
likely adopt the current rules. The rules set forth under the CCA regarding the identification of a

corporate name during the incorporation process are as follows:

Subsection 9(b) of the CCA provides that before letters patent will be issued the
applicants must show that the proposed nameis not already in use or resemblesonein
use (without consent) and is not objectionable (if objectionable, the Minister can
change the name with notice to the applicants) and to the Minister.

Section 28 of the CCA providesthat acompany shall not be incorporated withaname
that is the same or similar to a name under which any other corporation, association
or firmin existenceis carrying on businessin Canadaor isincorporated in Canadaor
any province thereof or that so nearly resembles that name as to be calculated to

www.carters.@ www.charitylaw.®
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deceive, unless any such existing corporation, association or firm consents to use of
the name. A company shall also not be incorporated with anamethat is otherwise on
public grounds objectionable.

Thereisno requirement that alegal element (such as “incorporated” or “limited”) be
added at the end of the corporate name.

It isto be noted that it isgenerally easier to secure acorporate name for anon-share corporation,

as opposed to afederal business corporation, and this will likely remain the same.

It isanticipated that the current rulesregarding corporate nameswill remain largely the samewith
new legidation/regulations, except that given the proposal to follow the Canada Business
Corporations Act model, it will likely also be possible to incorporate federal non-share

corporations as numbered companies.

b) Applicants

Under Section 154(1) of the CCA there must not be fewer than three applicantsfor incorporation.
The application isrequired to set forth the name, address and occupation of the applicants. The

applicants for incorporation automatically become the first directors of the corporation. °

Asindicated in the Framework Paper, it is proposed that new legislation would allow for one or
more incorporators (or applicants for incorporations). It is anticipated that a reduction in the
number of incorporators from three to one will increase flexibility and efficiency in the

incorporation process, and will be especially helpful for smaller organizations.

Industry Canada officials are considering allowing both individuals and bodies corporateto act as
incorporators. This latter change would allow for the incorporation of new non-profits by an
existing non-profit that isidentified as an incorporator in the articles of incorporation. However,

as a practical matter this would not likely to result in any added convenience.

® Supra Note 1, subsection 155(1)(e)
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Similar to the Canada Business Corporations Act, only anindividual (and not abody corporate)
would be permitted to act as a director and applicants would not automatically become the first
directors. Therefore, unlike the current process of incorporation under the CCA where gpplicants

automatically become first directors, it would be necessary to expressly identify the directors as

part of the process of incorporation.

It is interesting to note that only the province of Saskatchewan currently permits a single

incorporator for a non-share corporation.

c) Corporate Purposes

Under Section 154(1) of the CCA, the Minister may grant letters patent to applicants for
incorporation of a corporation without share capital for the purposes of carrying on “objectsto
which the legidative authority of the Parliament of Canada extends, of a national, patriotic,
religious, philanthropic, charitable, scientific, artistic, social, professional or sporting character or

the like objects’.

Unlike the status quo which requires that the objects be set forth in the application for
incorporation, Industry Canada officials are considering a process under which objects are not
contained in the articles and areinstead contained in the by-laws of the corporation. However, if
the Canada Business Corporations Act model isfollowed those wishing to place restrictionson

the activities that a corporation may carry out will still include such restrictions in the articles.

The expectation is that the ability to include a statement of objectsin the by-laws as opposed to
the articleswould provide increased flexibility for organizations wishing to change their objects
without the need for applying for articles of amendment. The fact that by-laws would no longer
require approval of the Ministry of Industry would also expedite the process for amending
objects. However, it remainsto be seen whether this proposal will find itsway into new legidation
since other than the flexibility afforded by placing the objectsin the by-laws, there seemsto beno
legal or practical reason why a separation of objects into the by-laws and restrictions in the

articleswould beretained. Further, since the objects are of fundamental importance to not-for-

www.carters.@ www.charitylaw.®
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profit corporations (particularly those registered as charities), query whether gpproval of achange

to the objects should instead require a specia resolution of members, rather than an ordinary

resolution.

New legidlation would likely provide that non-share corporations have the capacity of anatural
person. The inclusion of such a provison would limit the potential liability of directors for
actionsthat are ultra viresthe corporation’ s objects. Thiswould be adeparture from the current
legidative scheme under the CCA under which |etters patent corporationsonly havethe corporate
capacity to carry on activities that are permitted by their objects.

d Membership

The CCA does not require that any statement concerning membership classes beincluded inthe
letters patent. Consistent with the legidative scheme provided under the Canada Business
Corporations Act, Industry Canada officials are proposing that articles of incorporation be
required to include a description of the membership classes and if there will be two or more
classes, the voting rights attaching to each class.® It isnot clear at this stage whether the articles
would berequired to provide only an identification of the membership classes (for example, “there
will be two classes of members, Regular Members who shall be voting and Associate Members
who shall be non-voting”) with the detail concerning criteriafor admission into membershipinthe

by-laws or whether the complete membership provisionswould haveto beincludedinthearticles.

The current Industry Canada requirement that the application for incorporation include a
statement that the corporation will be carried on without pecuniary gain for memberswould likely

not be required under new legidation.

e) Head Office

The CCA requiresthat the application for incorporation include astatement concerning the place
within Canada where the head office is to be situated. Currently, the procedure required to

www.carters.@ www.charitylaw.®
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change the location of the head office can be quite onerous. Section 24(2) of the CCA requires
that if the head office of the Corporation isto be moved to adifferent location, a by-law must be
passed by the directors and approved by at least 2/3 of the votes cast at a special meeting of

members. A copy of the by-law must be filed with the Minister and a notice of the by-law
published in the Canada Gazette.

Consistent with the Canada Business Corporations Act, it isexpected that under new legidation,
the articleswould similarly be required to include a statement asto the province in Canadawhere
the head office isto be located. Any change to the location within the province would require
only adirectors' resolution. A notice of change in registered office would then be required to be
filed with the Director under the new Act. A changein the province in which the registered office
islocated would require filing of articles of amendment and approval by special resolution. It is
not expected that there would be any corresponding publication requirement in the Canada
Gazette.

f)  Distribution of Assetson Dissolution

The CCA does not require letters patent to include astatement concerning distribution of assets
ondissolution. However, wherethis statement isnot included inthe letters patent, it isgenerally
found in the by-laws. Canada Revenue Agency requires that registered charities include a
statement requiring the distribution of remaining assetsto qualified donees (as defined under the

Income Tax Act) or other registered charitiesin either the letters patent or by-laws.

Industry Canada s Framework Paper suggeststhat the dissolution clause will be arequirement of

the articles of incorporation. There are no other changes anticipated in this area.

® See Section 6(1)(c) CBCA
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g) Directors

The CCA does not require a statement concerning the number of directorsin the application for
incorporation. However, Industry Canada’ s Non-Profit Policy Summary requiresthat the by-laws

contain a statement that there will be a minimum of three (3) directors.

Consistent with the Canada Business Corporations Act, it is expected that the articleswould be
required to include a statement that there will be either afixed number of directorsor aminimum
and maximum number of directors.” While there has been strong interest in increasing flexibility
by reducing the minimum number of directorsto one, it is possible that a different standard will be

applied to corporations that receive grants or other financial assistance from government.

It is expected that the status quo will prevail with regard to residency of directorsand that anew
statute would not contain a Canadian residency requirement (unlike the Canada Business

Corporations Act).

D. BY-LAWS

By-laws provide for a system of governance for voluntary organizations and well drafted by-laws are akey
component to organizational efficiency. Under current Industry Canada proposds, by-lavsretainther centra
position in the governance of voluntary organizations. While the Framework Paper proposes that
organizationsfile their by-laws with Industry Canada, consultation participants expressed a preference that
by-laws not be filed and as noted earlier, it appears that Industry Canadais now leaning in that direction. In
keeping with the proposed permissiveness of the new legidation, relatively few matters will actually be
required to beincluded in the by-laws and by-law provisions can be added as* opt-out” measuresto modify a
standard set forth in the legislation.® However, unlike the current process for enactment, amendment or
repeal of by-laws, it isproposed that confirmation by the members should require only an ordinary resolution

in Most instances.

" See Section 6(1)(e) CBCA
8 See, for example, Section 141(1) CBCA which provides asfollows: “Unlessthe by-laws otherwise provide, voting at meetings of shareholders
shall be by way of a show of hands except where aballot is demanded by a shareholder or proxy holder entitled to vote at the meeting.”

www.carters.® www.charitylaw.®
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Section 155(2) of the CCA requiresthat by-laws accompany an application for incorporation and that they

include provisions dealing with the following metters:

(@ Conditions of membership, including societies or companies becoming members of the corporation,
(b) Mode of holding meetings, provision for quorum, rights of voting and of enacting by-laws,

(c) Maode of repealing or amending by-laws with special provision that the repeal or amendment of by-laws
not embodied inthe letters patent shall not be enforced or acted upon with the approval of the Minister;

(d) Appointment and removal of directors, trustees, committees and officers, and their respective powers
and remuneration;
(e) Audit of accounts and appointment of auditors;

(f)  Whether or how members may withdraw from the corporation;
(g9 Custody of the corporate seal and certifying of documents issued by the corporation.

The CCA isskeletal interms of its corporate governance provisions and as discussed earlier, Industry Canada
has attempted to fill this void with the Non-Profit Policy Summary. The policy isreplete with permitted and

prohibited provisions for federal non-profit by-lawsin al areas of corporate governance.

Assuming that the new legidation will follow the Canada Business Cor porations Act quite closely, we can
expect to see quite anumber of changes with respect to the statutory provisionsrelating to by-lawsof federa
non-profit corporations. It isalso expected that much of what is currently contained in the Non-Profit Policy
summary will smply be transported into the new legidation. As aresult, relevant provisonsincluded in the
Non-Profit Policy Summary are set forth below aswell asany statutory provisionsunder the CCA, inorder to
provide a useful comparison with what Industry Canada officials are proposing. In addition, statutory
references from the Canada Business Corporations Act are included where it is anticipated that new
legidation might include the same or similar provisons. Where thisis done, for ease of reading, statutory
references to “shareholder” have been changed to “member”. The most potentialy significant changes in

each section are highlighted.

www.carters.® www.charitylaw.®
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1. Corporate Seal

Section 155(2) of the CCA requires by-laws of federal not-for-profit corporationsto includeaprovison
regarding custody of the corporate seal.

Highlighted Provision

If the model under Section 23(1) of the Canada Business Corporations Act is followed, it may be
expected that new legidation will provide that a corporation may, but need not, have acorporate sedl.
Thispositionisalso consistent with requirements under the Saskatchewan Not-for-Profit Corporations
Act.’?

2. Directors

Other than requiring that the by-laws include provisions regarding the appointment and removal of
directors and their powers and remuneration, the CCA is effectively silent on the qualifications, rights

and powers of directors and other governance requirements.

The Non-Profit Policy Summary containsthe following requirements with respect to by-law provisons

dealing with directors:

The by-laws must provide for the manner of appointment or election of directors: Directorscan
be elected in any manner and do not have to be elected at a meeting.

Directors need not be members.

Alternate directors are not permitted.

There must be aboard of directors. The directors cannot be lessthan 18 years of age, must be
individuals and must have the capacity to contract.

There must always be a minimum of three directors.

S.S. 1995, c. N-4.2, Section 24

www.carters.® www.charitylaw.®




CARTERS a .

Thereis no limit for aterm of office.

The by-laws must provide for a manner in which the directors are to be removed and must
provide a procedure for the removal of directors by the voting members.

Theby-laws must indicate that the board of directors hasthe power to manage the corporation.
The by-laws may specifically exclude or retain certain powers for exercise by a member at a
general meeting.

Thereis no limit on the remuneration of directors.

Highlighted Provisions

Based on Industry Canada’s Framework Paper and discussions with Industry Canada officials, it is
anticipated that a new statute will include comprehensive provisions dealing with directors. The

following should be specifically noted:

(@ Resdency. No Canadian resdency requirements are being proposed.

(b) No Requirement to beaMember. A director would not be required to be a member.*°

(c) Power toManage. TheDirectors powersto manage or supervise the management of the affairs

of a corporation would be subject to the provisions of any unanimous member agreement;

(d) Delegation of Powers. Directorswould be allowed to appoint amanaging director or committee
of directorsand to delegate to the managing director or committee of directorsany of the powers
of the directors, subject to certain limitations including: no managing director or committee of

directors may approve financial statements, fill a vacancy in the directors or in the office of

19 See subsection 105(2), CBCA
! See Section 102(1), CBCA
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auditor or appoint additional directors, adopt, amend or repeal by-laws or establish contributions

by members.*?

(e) Removal of Directors. The memberswould be ableto remove adirector by ordinary resolution
except if the director was elected by a class of members that had the exclusive right to elect the
director, inwhich case such adirector would only be able to be removed by the classthat elected

him or her.:

(f) Deemed Director. With certain exceptions, if al of the directors have resigned or been removed
without replacement, a person who manages or supervises the management of the activitiesand

affairs of the corporation would be deemed to be a director for the purposes of the Act.*

(90 Duty of Care. It isexpected that the new legidation will finally codify an objective duty of care
for directors of corporation which will be based on Section 122(1) of the Canada Business
Corporations Act. Assuchit will likely provide: “Every director and officer of acorporationin
exercising their powers and discharging their duties shall: (a) act honestly and in good faithwitha
view to the nest interests of the corporation; and (b) exercise the care, diligence and skill that a

reasonably prudent person would exercise in comparable circumstances”.

(h) DueDiligence Defence. Public consultations regarding reform of the CCA strongly supported
theinclusion of adue diligence defence. It isexpected that new legidation will includeaprovison
under which a director or officer will be said to have acted with due diligence if they exercised
the degree of care, diligence and skill that a reasonably prudent person would have exercised in

comparable circumstances.

12 See subsections 137(1) and (2), CBCA
13 See subsection 109(1)(2), CBCA
14 See subsection 109(4), CBCA
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() Indemnification and Insurance. It is aso expected that a corporation will be specifically

permitted to indemnify directors and officers and other individuals and to purchase and maintain

directors and officers' liability insurance.

Asnoted earlier, the position of Industry Canada officials regarding the minimum number of directors

to be required under new legidation is yet to be determined.

Other Provisions of I nterest

If the Canada Business Corporations Act model is followed, then it may be expected that new

legidation will include the following provisions:

. Qualificationsof Directors. Thefollowing would be disqualified from being adirector: Persons
with the status of bankrupt, individuals under 18 years of age, persons of unsound mind who have

been found so by a court in Canada or elsewhere and persons who are not individuals. *

. Ceasing to Hold Office. A director would cease to hold office when the director: (a) dies or
resigns; (b) is removed from office according to the Act; or (c) becomes disqualified. A
resignation of a director would be effective at the time the written resignation is sent to the

corporation or at the time specified in the resignation whichever is later. *°

. FillingaVacancy. A guorum of directorswould fill avacancy among the directors, except for a
vacancy caused by an increase in the number or the minimum or maximum number of directorsor
afailureto eect the number or minimum number of directors provided for inthearticles. If there
isno quorum or if there has been such afailure, the directors would be required to call ameeting

of members.'’

1> See subsection 105(1), CBCA
16 See subsections 108(1) and (2), CBCA
17 See subsections 111(1) and (2), CBCA
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. Unlessthe articles otherwise provide, if the members of aparticular class have the exclusiveright

to elect one or more directors and a vacancy occurs among those directors, then the remaining

directors elected by the members of the particular classwould be ableto fill the vacancy. If there

are no other directors, any member of the classwould be able to call ameeting of the members of

that class to fill the vacancy.*®

. A vacancy created by the removal of a director would be able to befilled at the meeting of the

members at which the director is removed or if not so filled, then by the directors.™

. A director appointed or elected to fill avacancy would hold that position for the unexpired term

of his or her predecessor.?’

. Changesto Number of Directors. The memberswould be ableto amend the articlesto increase
or decrease the number of directors or the minimum or maximum number of directors but no

decrease would be permitted which would shorten the term of an incumbent director.?

. Attendance at M eetings of Members. Directors would be entitled to receive notice of and to

attend and be heard at meetings of members.?

. Validity of Acts of Directors and Officers. An act of a director of officer would be valid

notwithstanding any irregularity in their election or appointment or adefect intheir qualification.
23

18 See subsections 111(3) and (4), CBCA
19 See subsection 109(3), CBCA

%0 See subsection 111(5), CBCA

%1 See subsection 112(1), CBCA

%2 See subsection 110(1), CBCA

%3 See Section 116, CBCA
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. Term. Directorswould be elected to hold office for aterm expiring not later than the close of the

third annual meeting of members following their election.?
. Staggered Terms. Directors would be capable of being elected for staggered terms.®

. No Stated Term. A director not elected for an expressly stated term would ceaseto hold office

at the close of the first annual meeting of members following the director’ s election.®®

. Continuation in Office. If directors are not elected at a members meeting, the incumbent

directors would continue in office until their successors are elected. %’

. Failureto Elect. If the members fail to elect the number or the minimum number of directors
required by the articles or by reason of lack of consent, disqualification, incapacity or death of any
candidates, the directors elected at that meeting would be able to exercise all the powers of the

directorsif the number of directors so elected constitutes a quorum.®

. Appointment of Directors. If the by-laws so provide, directorswould be able to appoint oneor
more additional directors but the total number of directors so appointed would not be able to
exceed 1/3 of the number of directors elected at the previous annual meeting.?

. Director Consent. Election or appointment asadirector would require the director to be present

at the time of his or her election or appointment or he or she will be required to sign aconsent to

24 See subsection 106(3), CBCA
% See subsection 106(4), CBCA
% See subsection 106(5), CBCA
% See subsection 106(6), CBCA
%8 See subsection 106(7), CBCA
%9 See subsection 106(8), CBCA
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act as adirector. If adirector has aready acted as a director pursuant to his or her election or

appointment he or she would be deemed to be adirector without the need for signing aconsent.*

Based upon discussions with Industry Canada officials, it is unclear whether new legidation would
permit ex-officio directors who would be able to hold office asamatter of right by virtue of holding an
office or position elsewhere. Similarly, it isunclear that non-voting directorswould be permitted. Both
of these mechanisms are frequently used by corporations, inthefirst instance to providefor a“right” of
representation in a corporation with no requirement as to term of office and in the second instance, to

allow senior staff of charitiesto sit as a member of the board of directors in a non-voting capacity.

3. Directors Meetings

The CCA is essentialy silent on requirements relating to directors meetings. The Non-Profit Policy

summary contains the following provisions relating to by-laws of federal non-profitsin this area:

The by-laws must include provisions regarding the time and place of directors meetings
(meetings can be electronic).

The by-laws may provide that directors decisions are to be made by consensus unlessthe Act
provides otherwise and consensus must be defined.

Mail ballots may be used in certain circumstances and can be counted only if the motion onthe
floor is the same as the mail ballot. A mail ballot cannot replace adirector for the purposes of
establishing a quorum.

Proxy voting is not acceptable.
Written resolutions are not allowed to replace directors meetings.

The by-laws must specify the amount of time considered reasonable for notice for ameeting or
indicate that reasonable notice will be given.

%0 See subsection 106(9), CBCA
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Quorum must be fixed either by a number or a percentage and must be no fewer than two
directors.

If the by-laws mention voting rights, they must be equal for al directors.

Highlighted Provisions

The main highlights in Industry Canada’ s recommendations in the area of directors’ meetings are as

follows:

(@) Electronic/Telephone Meetings. Subject to the by-laws, and if al the directors consent, a
director would be able to participate in ameeting of directors or committee of directorsby means
of a telephonic, electronic or other communication facility that permit al participants to

communicate adequately with each other during the meeting.*

(b)  Written Resolutions. Written resolutions signed by al of the directors would be capable of being

made in lieu of holding a directors meetings.*

(c) Consensus Decision-M aking. Due to the importance of consensus decision-making in the
governance structure of many voluntary organisations, it islikely that a provision for consensus
decision making similar to the one currently found in the Non-Profit Policy Summary will find its

way into new legidation.

(d) NoAlternateDirectors. The current Industry Canadaprohibition on alternate directors (found
in the Non-Profit Policy Summary) will likely be codified into new legidation.

31 See subsection 114(9), CBCA
%2 See subsection 117(1), CBCA
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Other Provisions of I nterest

The Framework Paper suggests that new legislation would also include provisions dealing with the

following matters:

. Organizational M eeting. Upon issuance of the certificate of incorporation, anincorporator or a

director would be able to call ameeting of directors at which the directors may:

@ make by-laws

(b) adopt forms of debt certificates and corporate records

(©) authorise the issue of debt obligations

(d) appoint officers

(e admit members

)] appoint an auditor to hold office until the first annual meeting of members
(9 make banking arrangements, and

(h)  transact any other business.®®

. M eeting and Notice. Unlessthe articlesor by-laws otherwise provide, directors would be able

to meet at any place and on such notice as the by-laws require.®

. Waiver of Notice. A director would be able to waive notice of ameeting and attendance at the
meeting isawaiver of notice, except where adirector attends ameeting for the express purpose
of objecting to the transaction of any business on the grounds that the meeting is not lawfully
called.®

% See subsection 104(1), CBCA
3 See subsection 114(1), CBCA
% See subsection 114(6), CBCA
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. Quorum. Subject to the articles or by-laws, a mgjority of the number of directors or minimum

number of directors required by the articles would congtitute a quorum at any meeting of

directors.®

4. Officers

The CCA is slent on requirements relating to officers. The Non-Profit Policy Summary requires by-

laws to contain the following provisions relating to officers:

The manner of appointment or election of officers: Unless afull time employee, the term must
be specified, officers need not be elected at a meeting (there is no limit on the manner in which
an officer can be elected or appointed).

The manner in which officers are removed: Thereis no limit on the manner in which officers
may be removed.

The basic responsibilities or duties of officers are required to be included in the by-laws.
The remuneration of officers

The custody of the corporate seal as an officer’s duty.

The Framework Paper adopts a permissive approach to the appointment of officers, alowing the
directorsto appoint officers and determine the duties and powers of officers subject to the articlesand
by-laws and any unanimous member agreement. However, it isunclear that legidative proposaswould
include the flexibility of allowing membersto appoint officers, if specified inthe by-laws. Thisomisson

would negatively impact on the governance structure of many existing Part |l corporations.

No other statutory rules are expected to be contained in the new legidation in this area which is

expected to follow Section 121 of the Canada Business Corporations Act.

% See subsection 114(2), CBCA
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5.  Members

The CCA requires by-laws to include provisions dealing with conditions of membership, mode of
holding meetings, provision for quorum, rights of voting aswell asthe resignation of members.*’ Other
than these provisions (which relate to content of by-laws), the CCA does not contain any requirements
relating to admission of members, membership classes, termination or removal of members. By-law
requirements in the Non-Profit Policy Summary provide for the following provisions relating to
membership:

The conditions of membership which must include who can be amember and how amember is
accepted into membership.

If there are more than one class of membersthe by-laws must indicate the rights and conditions
(including voting rights) attached to each class.

Thereisno limit to the number of classes of membership aslong astherights and conditionsare
set out and as long as at least one class has the right to vote at members meetings.

The voting rights of each class can be unequal as long as specified in the by-laws.
Membership may be transferable or non-transferable.
Members need not be individuals.

If aminimum number of membersis stated that number must be one or greater. There may bea
maximum number of members stated.

The by-laws must state whether and how members can withdraw.

37 Section 155(2)
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Highlighted Provision

Industry Canada proposals regarding membership would likely codify existing practice under Industry
Canada policies with the exception that new legidation is expected to permit unanimous member
agreements. As such, in keeping with the Canada Business Corporations Act, a new statute may
provide for awritten agreement among all the members of acorporation that restrictsthe powersof the
directorsto managethe activities and affairs of the corporationisvalid. To the extent that aunanimous
member agreement restrictsthe powers of the directorsto manage, or supervise the management of the
affairs of the corporation, the partiesto the agreement would be given the power to manage the affairs
of the corporation and would have al of the rights, powers, duties and liabilities of a director of the
corporation and the directors would correspondingly be relieved of their duties and liabilities to the

same extent.*®

Other Provisions of I nterest

The Framework Paper providesthat anew statute would likely include membership provisions dealing

with the following matters:

. Classes of M embership. The by-laws would be alowed to provide for more than one class of
membership. Where they do, the rights, privileges, restrictions, conditions and period of
membership of each classmust be set out. At least one membership classwould be required to be

voting.*

. Definition of Member. Subject to the By-laws, a member would be anyone designated by the
board of directors.

. Transfer of Membership Interest. Unless the articles or by-laws otherwise provide, a

membership would not be transferable and would terminate when:

% See section 146, CBCA
%9 See subsections 24 (3) and (4), CBCA

www.carters.® www.charitylaw.®




C ™ PAGE 25 OF 34
Al@/ERS.C& April 14, 2004
@ the member dies, resigns or is expelled;

(b) the term of membership expires, if at al; or
(©) the corporation is liquidated and dissolved.

If there is only one member who is also the corporation’s only director, the membership interest

would transfer to his or her personal representative at the time of death.

. Discipline of Members. A corporation’s articles or by-laws may provide that the directors,
members or any committee of directors or members shall have the power to discipline amember
or terminate amember’ sinterest. If they do, the circumstances and manner in whichthispower is

to be exercised would be required to be included in the by-laws or articles.

6. Members Meetings

Current CCA provisions addressing members meetingsare limited to (a) requiring that by-lawsinclude
the mode of holding meetings, quorum, rights of voting and of enacting by-laws; (b) Section 102 which
provides for the timing of the annual meeting of members (within 18 months from incorporation and
once in each calendar year and not more than 15 months from the preceding annual meeting); and (c)

Section 106 which provides for the power of the court to order that a meeting of members be called.

The Non-Profit Policy Summary contains fairly extensive provisions relating to members meetings

which include the following:

The by-laws must state that the members meeting will be held annually.

By-laws may provide that members may hold meetings by teleconference or by other electronic
means that permit members to communicate adequately with each other. The minimum
percentage of members needed to approve the holding of such meetings should be set out.

Security issues and the mechanics of holding electronic meetings need to be addressed if they
are to be conducted.
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The by-laws may provide that members decisions are to be made by consensus unlessthe Act
provides otherwise and the by-law must define the word consensus and describe the means of
referring any matter to a vote if consensus not reached.

Where the by-laws allow a member to vote by proxy, they must also specify who can be a
proxyholder and the mechanics of voting by proxy.

The by-laws must set out the process and rights of members’ delegates for voting purposes.

Where the by-law states that a mgjority vote determines questions in meetings, the statement
must be qualified by “unless the Act or these by-laws otherwise provide”.

The by-laws may permit the use of written resolutions or mail ballots but they are not permitted
to deal with matters required by the Act to be dealt with at a meeting.

The time and place of the annual meeting in general terms must be stated.

There are various methods of giving notice of an annual or special meeting of memberswhich
are specified in the policy.

Reasonable notice is required - a minimum of 14 days is recommended if sent by mail.

Sufficient information needsto be contained in the notice of meeting of memberswhere special
business will be conducted.

The quorum for members meetings has to be fixed and must consist of at least 2 members
present.

The by-laws must set out the number or proportion of voting members who have theright to
requisition a special meeting of members.
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Highlighted Provisions

Industry Canada recommendations regarding membership meetings largely codify existing practice
under Industry Canada policies while borrowing extensively from the Canada Business Cor porations

Act. However, the following should be specifically noted:

(@ Notice of Meeting. Notice of ameeting of memberswould be provided in accordance with the
by-laws to the members, directors and auditor.* I ndustry Canada officialsare considering various
options for providing notice (including timeframes for such notice) including: mail, courier,
persona delivery, telephonic, electronic or communication facilities, where a corporation has

more than 250 members - by publication or by notice affixed to a notice board.

(b) Approval of By-law Changes. While by-laws amendmentswould generaly requirethe approval
of members by ordinary resolution, Industry Canada officials are considering optionsthat would
require certain changes to be approved by specia resolution. These changes could include
changing the rights, privileges or restrictions attaching to membership classes or adding

membership classes.

(c) Special Business. A new statute is expected to clarify that all business transacted at a special
meeting and at an annual meeting, isconsidered to be special business except for consideration of
the financial statements, auditor’s report, election of directors and re-agppointment of the
incumbent auditor. If the Canada Business Corporations Act modd is followed, notice of a
meeting where special business will be transacted would be required to state the nature of the
businessin sufficient detail to allow the membersto form areasoned judgment and the text of any

special resolution would be required to be submitted to the members.**

40 See subsection 135 (1), CBCA
41 See subsections 135 (5) and (6), CBCA
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(d) Resolutionsin Writing. Memberswould be permitted to vote on aresolution by resolution in

writing which would satisfy all of the requirements of the Act relating to members meetings.*?

(e) Electronic Voting. Unless the by-laws otherwise provide, meetings of members would be
capable of being held entirely by means of a telephonic, electronic or other communication
facility, if the corporation makes available such acommunication facility and membersmay votein

this manner.®

(f)  Quorum. The by-lawswould be required to set forth the quorum requirement. Consistent with
the Canada Business Corporations Act, new legiglation is expected to clarify that a quorum of
memberswill be maintained as along asthereis aquorum at the opening of the meeting.* It isnot
clear whether a default provision on quorum will be provided in the new legidation (where by-

laws omit to address thisissue).

(99 Members Proposals. A member entitled to vote at a meeting and who has been a member for
the period specified in the regulations would be allowed to submit a proposal to the corporation
regarding any matter that the member wishesto raise at the meeting and discuss at the meeting
any matter referred to inthe proposal. A supporting statement may be included withthe proposd,
not exceeding the required number of words. A proposal may include nominationsfor election of
directors if it is supported by the prescribed percentage of members. A corporation would be
entitled to refuse to accept the proposa if:

1) The proposal isintended to enforce a personal claim or grievance,

2) The proposal promotes a cause which does not related in asignificant way to the activities

of the corporation,

42 See subsection 142(1), CBCA
3 See subsection 141(3) CBCA
“ See section 139, CBCA
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3) Substantially the same proposa was submitted to members in a notice of meeting held
within the prescribed period of time and the proposal did not meet the minimum

prescribed level of support;
4) The right to submit a proposal is being abused for the purpose of obtaining publicity.
If the corporation refuses to distribute a member proposal it must provide notice to the member
setting out the reasons for the refusal. The member would have theright to apply to the court for

an order delaying the meeting or for any other order that the court would alow.*

Other Provisions of I nterest

It is expected that if the Canada Business Corporations Act model is following, a new statute will
include provisions dealing with the following in terms of requirements for members meetings, some of

which would be included in by-laws under a new statute:

. M eetings of M embers. Meetings of memberswould berequired to be held in the place specified
inthe by-lawsor, inthe absence of such provisions, at the place where the directorsdetermine. It
might also be specified that meetings may also be held outside of Canadaif the placeis specified

in the articles or if the members agree.*®

. Calling Annual/Special M eeting. Thedirectorswould be required to cal an annua meeting not
later than 18 months after incorporation and thereafter, not later than 15 months after holding the
preceding annual meetings. The corporation would be able to apply to the court for an order
extending the timein which an annual meeting may be called. Thedirectorswould also be ableto
call a special meeting anytime.*’

45 See section 137, CBCA
6 See subsections 132 (1) and (2), CBCA
47 See section 133, CBCA
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. Voting Rights. Unless the articles or by-laws provide, each member would be entitled to one
vote at a meeting of members. If a body corporate or association is a member, a person
authorized to represent it at ameeting of members of the corporation would be provided theright
to exercise al of the power that the corporate body or association could exercise if it were an

individual member.*®

. Voting. Unlessthe by-laws otherwise provide, voting at a meeting of members would likely be
by show of hands, except where a ballot is demanded by a member or proxyholder entitled to
vote. A member or proxyholder would be able to demand aballot either before or after any vote
by show of hands.*® To facilitate member participation, it is likely that a new statute would
provide for various means of absentee voting including voting by proxy, voting by mail-in ballot,

voting by telephonic, electronic or other communication facility.

. Application for a Court Order. On application of a director, of a member entitled to vote or
the Director, a court may order that a meeting be called, held and conducted in amanner that the
court directs. Similarly any such person would be able to apply to the court to determine any

controversy respecting the election or appointment of a director or an auditor.>

. Requisition of Meeting. It isexpected that a new statute would provide that members holding
the prescribed percentage of votes, would be able to requisition the directorsto call ameeting of
members. The procedure and time lines associated with arequisition would also be established.

48 Spe section 140, CBCA
49 See section 141(1) and (2), CBCA
%0 See sections 144 and 145, CBCA
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7. Auditors

Section 130 of the CCA requiresthe membersto appoint an auditor at a meeting of membersand if they fail
to do so, the directors may make such appointment. The directors may fill avacancy in the office of auditor.
The members may remove an auditor by resolution passed by at least a two-thirds vote and replace the
auditor on amajority vote. Section 131 disqualifiesadirector, officer or employee of the company asauditor
or an affiliated company or aperson who usapartner, employer or employee of any such director, officer or
employee. Section 132 requires the auditor to make such examination as will enable him to report to the
members as required under the Act and providesthe auditor with astatutory right to records of the company
for this purpose. An auditor isentitled to attend meetings of the members of the corporation. The CCA does

not permit awaiver of audit.

The Non-Profit Policy Summary requires the by-laws to state that the members will appoint an auditor at
each annual meeting. The by-laws must also state that the auditor will audit the accounts of the corporation
and report to the members at the annual general meeting on whether the financial statements are fairly

presented in accordance with generally accepted accounting principles.

The policy states that the requirements regarding who can be licensed to render an audit opinion may vary
from provinceto province. Anauditor may not be adirector, officer or employee of the corporation or of an
affiliated corporation, or associated with that director, officer or employee, unless of the members have

consented.

Highlighted Provisions

While a new statute is expected to follow the Canada Business Corporations Act model in this area quite

closdly, the following should be specifically noted:

(@ Audit Requirement. The Framework Paper contemplatesthat audit requirementswould differ based
upon acorporation’s annual revenues. After further research and based upon the commentsreceived

during consultations with the public, it appears that Industry Canada officials are considering also
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basing the audit requirements on the sources of a corporation’ sfunding, with corporationsthat receive

money from the public or from government facing more stringent requirements. Thedistinction between

publicly funded and privately funded corporations might be carried over to other issues.
(b) Qualifications. Any person or firm of accountants appointed as an auditor would have to be
independent of the corporation, any of its affiliates and the directors and officers of the corporationand

its affiliates.™

Comprehensive provisions dealing with financia disclosure are expected as described in the Framework

Paper.

8. By-Law Enactment, Amendment and Repeal

The current process for by-law enactment, amendment or repeal under the CCA is for the board of
directorsto enact a by-law which is subject to confirmation by a two-thirds vote of the members and
approval by Industry Canada. Technically, the by-law may not be acted upon until Ministeria approval
has been obtained.

If the Canada Business Corporations Act model is followed, it can be expected that the process of

enacting, amending or repealing by-laws would be as follows:

. By-laws. Unless the articles, by-laws or a unanimous member agreement otherwise provide,
directors would have the power to make amend or repeal any by-laws that govern the affairs of

the corporation.®

. Approval by Membersby Ordinary Resolution. Thedirectorswould berequired to submit a

by-law or an amendment or repeal of a by-law to the members at the next meeting of members

*! See section 161, CBCA
*2 See subsection 103(1), CBCA
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and the members may by ordinary resolution, confirm, reject or amend the by-law, amendment or
repeal.>®

. Approval by Membersby Special Resolution. Similar to the Canada Business Corporations
Act, it is possible that certain by-law provisions, such as those dealing with the creation of
membership classes or changing any rights, privileges and restrictions attaching to membership

classes would require a special resolution of members in order to enact, amend or repeal;>

. Effective Date. A by-law, or an amendment or repeal of a by-law would be effective upon the
date of the resolution of the directors until it is confirmed, confirmed as amended or rejected by

the members or until it ceases to be effective.>®

. Ceasing to be Effective. If aby-law or an amendment or repeal of a by-law isrejected by the
members or if the directors do not submit the by-law, repeal of the by-law or amendment to the

members at the next meeting of members, it would cease to be effective.®

. Member Proposal. A member entitled to vote at an annual meeting of members would be

entitled to make a proposal to amend, repeal or enact by-laws.>

%3 See subsection 103(2), CBCA
> See subsection 173(1), CBCA
% See Subsection 103(3), CBCA
%6 See subsection 103(4), CBCA
> See subsection 103(5), CBCA
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E. CONCLUSION

The overall objective for reform of the CCA should be astatute that provides for acomprehensive and user
friendly legislative scheme that is sufficiently flexible to respond to the individual needs and social reality of

each of the various types of not-for-profit corporations.

Thelegidative options described in this paper are well thought-out and carefully considered. But they remain
simply recommendations at this stage and it is of course unknown whether the government’ s commitment to
the “socia economy” will move reform of the CCA along with the speed that the voluntary sector needsand
deserves. Itisto be hoped that the tremendous amount of work already invested in the reform of the CCA by
Industry Canadawill bear fruit in the monthsto come. Industry Canada should be commended for beingina
state of “readiness’ with legidative recommendationsin hand. While it may be difficult to obtain a“buy-in”

from all stakeholdersif the legidation is fast-tracked in 2004, surely aworkable statute that is modelled on

the Canada Business Corporations Act can only be an improvement on the status quo.
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Introduction

he Canada Corporations Act provides the framework for the incorporation
Tand governance of federal not-for-profit corporations. The kinds of
corporations governed under Part 11 of the Act include religious, charitable,
political, mutual-benefit, and general not-for-profit organizations.

The context for reform

In recent years some concerns have been raised that the Act is outdated and
that its provisions no longer meet the requirements of the modern not-for-
profit sector. There have been public calls for its reform and in 1999 the
federal government’s Voluntary Sector Task Force called for improvements
to the regulatory structure that governs the sector. Industry Canada’s
proposal to modernize the Act was part of the Task Force’s plan.

The project was given
additional impetus by the Framework Proposals

government’s intention — | This framework paper sets out Industry
announced in the Speech Canada’s draft proposals for a new Not-
;roorgoghleihtgonmeaok: iir;gary for-Profit Corporations Act. Based on
thét Canadian laws and roundtable mee_tin_gs in 2000 and 2001, it
requlations remain among conveys the major issues that would be
the most modern and contained in an Act, but it is not
progressive in the world. exhaustiv_e. We will soon hold furt_her
consultations, and we ask for public

As the federal Innovation ¢
Strategy for Canada noted feedback, particularly from the not-for-

in February 2002, the profit sector.
government has an
important stewardship
responsibility to protect and promote the public interest. Vital tools for
fulfilling this role include legislation and regulations that build an
environment of trust and confidence, where the public interest is protected
— a climate that is predictable, efficient and accountable to the public.

Consultations and proposals

In July 2000, Industry Canada issued a consultation paper, Reform of the
Canada Corporations Act: The Federal Nonprofit Framework Law. Subsequently
the department held a series of roundtable discussions in cities across the
country to consider the ideas presented in the document, and the various
legislative options open to us. Following the suggestions made at the
roundtables, we are now in a position to make concrete proposals for
reforming the not-for-profit law.
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Principles for reform

Four principles guided our work. The overriding principle is to make the
Act flexible and permissive rather than unduly regulatory. To ensure that the
individual needs of each corporation can easily be met, many of the
proposals can be adapted to particular circumstances. For example, a
number of the proposals were written to allow organizations to opt into or
out of their application. Organizations may also apply for exemptions from
certain disclosure requirements, mandatory filings have been reduced or
eliminated, and the proposed provisions would allow organizations the
freedom to make use of electronic meetings.

Transparency and accountability are major themes that shaped the development
of the proposals. The public requires that these organizations, particularly
charitable organizations, be well run and accountable. There must be public
trust that they are performing the functions that they are intended to carry
out in a scrupulous, well-run manner. One objective of the framework is to
balance the privacy of organizations and their members with the goal of
ensuring public trust. The question of audits is an area where this balance
comes into play. The framework meets this challenge by proposing that
organizations with gross annual revenues over $250,000 be required to have
audits, while allowing smaller organizations to make their own decisions
about audits. Other provisions allow an organization to apply for exemption
from the need to disclose its financial statements where disclosure could
cause harm to the organization or its members. Improved transparency and
accountability can also be seen in the measures designed to strengthen the
participation of members in meetings — by allowing member proposals, for
example — and in the new compliance order provisions.

A further goal is the promotion of efficiency, both for organizations
incorporated under the Act and for the federal government, which is
required to administer it. Most significantly, the proposals would allow
incorporation as a right. This will reduce the level of pre-incorporation
scrutiny that not-for-profit corporations currently face, and eliminate the
current system of Ministerial discretion in whether or not corporate status is
granted. As a result, organizations would have the ability to incorporate
more quickly, reducing costs both to the corporation itself and to
government.

Finally, the goal of fairness was a major factor in preparing the proposals. For
instance, directors of not-for-profit organizations have increasingly faced
fears of liability. The proposals contain several provisions that would help to
protect directors and officers from unfair and unwarranted liability. They set
out a clearly defined duty of care, and the standard by which it should be
measured. The proposals also provide directors with a due-diligence
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defence to help them to avoid unwarranted liability, and a right to dissent
from decisions that they feel are not in the best interest of the corporation. In
addition, the proposals would allow directors and officers to be indemnified
by the organization for legal costs arising out of their actions as directors or
officers.

An opportunity for public input

This draft framework is accompanied by a separate supplementary paper,
Reform of the Canada Corporations Act: Discussion Issues for a New Not-for-Profit
Corporations Act, which highlights certain proposals in greater detail. The
proposals in this framework paper and the questions raised in the issues
paper are part of our attempt to obtain the views of Canadians, particularly
those involved in not-for-profit activities. It is our hope that we can arrive at
consensus on all these issues. We would like to have your feedback on these
proposals. We will be holding further consultations on both papers; more
information about the consultations and a registration form are available on
our Web site at http://strategis.ic.gc.caZcilpd. If you would like to send
written comments, the Web site has the appropriate instructions.

The proposals contained in the draft framework and the questions raised in
the issues paper are not in any sense government or even departmental
policy. Rather, they are ideas that have come about largely through
preliminary discussions with stakeholders across the country. This paper
and the consultations that will follow, are intended to solicit further views on
how the Canada Corporations Act, Part Il can be improved.

Corporate and Insolvency Law Policy Directorate

Marketplace Framework Policy Branch



Part | - Application and Interpretation

The proposed Act would apply to every corporation incorporated under it.

It would also apply to every corporation described in the Canada Corporations
Act’s Part Il (corporations without share capital), if these corporations file
articles of continuance within three years of the new Act coming into force.
After this period, continuance under the new Act of the remaining
corporations would be automatic.

A section on interpretation would include definitions of various terms used
in the Act.



Part Il - Incorporation and Name

Incorporation — general

Similar to the Canada Business Corporations Act and the Saskatchewan
Non-profit Corporations Act, incorporation of not-for-profit organizations
would be “as of right”. This method of incorporation would streamline
administrative practices and eliminate the cost of ministerial review
associated with the present incorporation procedure by letters patent.
(“Letters patent” refers to a document sealed with the seal of Canada by
which a corporation is created and under which a company may do
something or enjoy privileges not otherwise possible.)

Incorporation procedure — incorporators

The application for incorporation would require a minimum of one
incorporator, either a person or a “body corporate” — any incorporated
organization. Reducing the required number of incorporators would make
the incorporation process easier and more flexible, particularly for smaller
organizations. By allowing a corporate entity to act as an incorporator,
moreover, a representative of the corporation (for example) would not have
to act as an incorporator. This would eliminate the need to identify a
particular individual who will act as director on behalf of that corporation.

Individual incorporators would have to be at least 18 years old, and have the
legal power to contract. Undischarged bankrupts would be disqualified from
acting as incorporators.

Articles of incorporation

To incorporate under the proposed Act, the incorporator(s) would have to
file articles of incorporation with the Director.

The articles of a corporation typically comprise information on the
corporation, its members and objects. Currently, under the Canada
Corporations Act, letters patent issued by the Minister would contain this
information in addition to specific provisions on the corporation’s powers
and objects. Both the corporation and its members are bound by the articles.

The articles of the corporation would have to provide, among other things:
C the name of the corporation;

C the province where the registered office is to be situated,;

7



Part Il - Incorporation and Name

C astatement on the transfer of membership interests (if it is permitted
by the corporation) and the conditions relating to that transfer;

C the minimum number of directors of the corporation; and
C astatement of the objects that the corporation may carry on.

The articles may also include any provision permitted by the new Act to be
set out in the by-laws of a corporation.

The by-laws of the corporation, any amendments made to them, and a list of
current directors would have to be filed with the articles of incorporation.

Statement on the distribution of assets upon dissolution

The articles of incorporation would have to state how the remaining property
of the corporation would be distributed after its liquidation and dissolution.

Before the surrender of its charter, a corporation would have to distribute its
remaining assets “rateably” (that is, proportionally) among its members, or
otherwise have divested itself of its assets. The corporation would choose
between two options:

C allow distribution to the members of the organization; or
C allow distribution to another not-for-profit corporation.

In the case of an organization registered as a charitable organization under
the Income Tax Act, a distribution to its members after dissolution may
constitute pecuniary gain (a monetary gain enjoyed by the members). Such a
corporation would have to include in its articles a provision that on
dissolution, its property would have to be distributed to another charitable
organization in accordance with the Income Tax Act. A particular organization
may be specified, if desired.

Certificate of incorporation

The Director would have to issue a certificate of incorporation on receiving
the articles of incorporation written in the prescribed form. The corporation
would come into existence on the date shown on the certificate.



Part Il - Incorporation and Name

Name

The Canada Business Corporations Act and the Canada Corporations Act have
similar provisions and regulations dealing with corporate names.

The proposed Act would largely adopt the current rules, including the
requirement that a corporation not have a deceptive name, and — to avoid
confusion with the names of other corporations — that a corporation have a
distinctive name.

The new Act would largely maintain the current set of rules about the use
and publication of corporate names. The provisions would be included as
protections for the use — and as safeguards against the misuse — of a
corporate name.

The requirements for the name of a corporation would be as follows:

C the corporation may, in its articles of incorporation, choose a name in
either of Canada’s official languages or a combination of both; where a
corporation operates outside Canada, a foreign-language name can
also be designated;

C the name of the corporation must be set out in all contracts and in all
documents filed with the Director;

C acorporation cannot be incorporated, carry on its operations or
identify itself with a name that is prohibited or deceptive;

C the Director can direct a corporation to change its name if it is
prohibited or deceptive; if the corporation does not comply within
60 days, the Director can revoke the corporation’s name and assign it a
new name;

C the Director, on request, may grant a reservation of a corporate name
for up to 90 days for an intended corporation or for a corporation
wishing to change its name; and

C the Governor in Council may make regulations concerning the names
of corporations.



Part lll - Capacity of a Corporation

Capacity of a corporation

A corporation would have the capacity and (subject to the Act and the
corporation’s articles) the rights, powers and privileges of a natural person.
A corporation would be able to carry on its activities throughout Canada.

It would have the capacity to carry out its activities and affairs and to
exercise its powers in any jurisdiction outside Canada to the extent that the
laws of that jurisdiction permit. It would not be necessary for a by-law to be
passed to confer any particular power on the corporation or its directors.

The articles would contain the objects of the corporation set out in broad
terms, and the corporation would be allowed to do all things related to or in
support of those objects.

Acts of a corporation contrary to its articles

No act of a corporation, including any transfer of property to or by a
corporation, would be invalid simply because the act or transfer is contrary
to its articles or the Act. This will protect innocent third parties who will not
be expected to have knowledge of the corporation’s articles or the Act.

Knowledge of the contents of the articles and by-laws

No person would be affected by or considered to have knowledge of a
document concerning a corporation simply because the document has been
filed with the Director or is available for inspection at an office of the
corporation.

Contravention of articles not a legal defence

A corporation would not be allowed to assert as a legal defence against a
third party that its constitution was contravened or that its representative
was not properly authorized. For example, a corporation could not, as a
means to void a contract, assert that the person who entered into the contract
on behalf of the corporation was not properly authorized, except where the
third party knew or ought to have known of the lack of authority.

11



Part IV - Registered Office and Records

Registered office

A corporation would have to specify the province — except as prescribed in
the Regulations, if any — of its registered office in its articles. Directors of a
corporation would be allowed to change the address of the registered office.
If a change in address is made, the corporation would have to provide notice
to the Director, in the prescribed form and within 15 days of any change.

Corporate records

A corporation would be required to prepare and maintain at its registered
office (or at any other place in Canada designated by the directors) corporate
records containing:

the articles and amended articles of incorporation;
the by-laws and by-law amendments;
minutes of members’ meetings;

members’ resolutions;

C
C
C
C
C copies of notices and copies of unanimous agreements;
C alist of current and past directors and their tenures;

C alist of members entitled to receive notice of meetings;
C alist of members entitled to vote; and

C

other pertinent corporate records.

A corporation would have to prepare and maintain a membership list
outlining the members’ names, last known addresses and the date on which
each individual became a member of the corporation.

The corporation would have to maintain adequate accounting records and
records containing minutes of meetings and resolutions of the board of
directors and its committees.

Every year the corporation would have to file with the Director an annual
summary listing current and past directors, and amendments made to the
articles or by-laws.

13



Part IV - Registered Office and Records

Custody of records

A person who is responsible for keeping the records of the corporation
would remain liable to produce these records for six years after the
corporation is dissolved, or for any shorter period ordered by a court. If the
person is unable to produce the documents without a reasonable cause, he or
she would be guilty of an offence and liable on summary conviction to a fine.

Access to records

The proposed Act would provide that members, their agents, legal
representatives and the Director would have the right of access to a
corporation’s:

C articles, as amended,

by-laws, as amended;

membership list;

list of members entitled to receive notice of meetings;
list of members entitled to vote;

financial statements;

lists of current and past directors;

list of officers;

minutes of members’ meetings; and

O O O O O O OO O

any unanimous member agreements.

It would also stipulate the purposes for which the membership list, the list of
members entitled to receive notice of meetings and the list of members
entitled to vote could be used. These documents could only be used to
influence the voting members of the corporation or any other matter relating
to the affairs of the corporation.

Members of a corporation, their agents and legal representatives, and the
Director would be able to examine these records during the corporation’s
usual business hours, and may make copies of the records. Directors would
be entitled, on request, to free copies of all corporate records. A member of a
corporation would be entitled, on request and without charge, to one copy of
the articles and by-laws and of any unanimous member agreements. For all
other documents, members would be required to pay a reasonable fee to the
corporation approximating the actual cost of copying the documents.

14



Part IV - Registered Office and Records

A request made by a member or his or her agent or legal representative for a
copy of the membership list, the list of members entitled to receive notice of
meetings or the list of members entitled to vote would have to be
accompanied by the payment of a reasonable fee to cover the cost of copying
the documents, and an affidavit stating:

C the name and address of the requester or the corporation requesting
the list; and

C that the list will only be used privately to influence the voting
members of the corporation or for another matter relating to the affairs
of the corporation.

The corporation would be required to furnish the list to the requester within
10 days from the receipt of the affidavit. Penalties, including fines and
imprisonment, could be imposed for contravention of this section of the Act.

A corporation would have the option of applying to the Director for an order
exempting it from the requirement to provide public access to its
membership list. To issue such an order, the Director would have to be of the
opinion that the disclosure of information could be detrimental to the
corporation or its members.

Form of records

The proposed Act would state the acceptable forms of records and recognize,
subject to some conditions, modern data-storage techniques. Similar
provisions are found in the Canada Business Corporations Act and the
Saskatchewan Non-profit Corporations Act.

All required registers and other records would have to be prepared and
maintained in any of the following:

C bound or loose-leaf form;
C photographic form;

C any system of mechanical, electronic or another method of data
storage; or

C any other information storage device capable of reproducing required
information in intelligible written form within a reasonable amount of
time.

A corporation and its agents would have to take reasonable precautions to
prevent the loss, destruction or falsification of entries, and to facilitate the
detection and correction of inaccuracies in all required registers and other

15



Part IV - Registered Office and Records

records. A person who contravenes this section without reasonable cause
would be subject to a fine or imprisonment or both.

Corporate seal

If a corporation allows the use of a corporate seal, no instrument or
agreement executed on behalf of a corporation by a director, an officer or an
agent of the corporation would be invalid merely because the seal was not
affixed.

16



Part V - CorEorate Finance

Borrowing and finance

A corporation incorporated under the proposed Act and the directors of that
corporation would have the power to borrow on the corporation’s behalf,
subject only to those restrictions found in the articles, the by-laws or any
unanimous member agreement and their fiduciary duties.

At any time the directors would be able to issue debt obligations of the
corporation to any person and for any consideration, provided that the debt
obligation is fully paid in money or in property or past service that the
directors reasonably determine to have the equivalent value. In this section,
“property” would not include a promissory note or promise to pay.

The corporation would not be permitted to issue shares, because it would
be, by definition, a non-share capital corporation.

Ownership of property

A corporation would own any property of any kind transferred to it, or
otherwise vested in it, and would not be deemed to hold any property in
trust unless that property was transferred to the corporation expressly in
trust for a specific purpose or purposes.

Director not a trustee

No director would be deemed to be a trustee with respect to the corporation,
or with respect to any property held or administered by the corporation.
This would apply even in the case of property that is the subject of donor
restrictions.

Investments by corporation

Subject to the limitations contained in any gift and in the articles or by-laws,
a corporation would be allowed to invest its funds as its directors see fit
given their fiduciary duties.

17



Part V - Corporate Finance

Property to be used to further the purposes of the
corporation

The corporation would be obligated to use all profits or increases in the
value of its property to further the activities of the corporation, and would
not be allowed to distribute any of its profits, proceeds or property, directly
or indirectly, to a member, director or officer of the corporation except as
expressly permitted in other parts of the proposed Act.

The corporation would be allowed to distribute any of its money or property
to a body corporate or association where that body corporate or association
is a member of the corporation and authorized to carry out activities on
behalf of the corporation, provided that the money or property is used for
the purposes of carrying out those activities.

Donated memberships

Members would be able to donate their memberships to the corporation.
The directors would be allowed to extinguish or reduce any debts or
liabilities that the member owes in respect of that membership. Once a
membership has been donated to the corporation, the membership would be
cancelled.

Member immunity

Members would not be liable for any of the corporation’s acts or liabilities,
except to the extent that they receive money or property from the corporation
upon its dissolution. Members would be liable for claims against the money
or property for a period of two years after the dissolution of the corporation.

In the case of a corporation with a unanimous member agreement, the
members would assume all liabilities in accordance with the terms of the
agreement.

18



Part VI - Trust Indentures

Trust indenture

A definition of “trust indenture” similar to the one in the Canada Business
Corporations Act would be included.

No person could be appointed as a trustee if there is a conflict of interest
between his or her role as trustee and his or her role in any other capacity.

List of debt holders

A person who holds a debt obligation issued under a trust indenture would
have the right to require that the trustee provide a list setting out the names

and addresses of the registered holders of the outstanding debt obligations,

the principal amount of outstanding debt obligations owned by each holder,
and the aggregate principal amount of debt obligations outstanding.

A person seeking a copy of this list would have to deliver to the trustee a
statutory declaration that states:

C the person’s name and address; and

C that the list would not be used except in connection with an effort to
influence the voting of the holders of debt obligations, an offer to
acquire debt obligations, or any other matter relating to the debt
obligations.

Evidence of compliance

A trustee would be allowed to demand that the issuer or guarantor of debt
obligations issued under a trust indenture provide the trustee with evidence
of compliance with the trust indenture concerning any act to be done by the
trustee, or any action to be taken by the issuer or guarantor. Evidence of
compliance would consist of a statutory declaration or certificate by a
director or officer of the issuer or guarantor.

The trustee would be required to give the holders of debt obligations issued
under a trust indenture notice of every event of default arising under the
trust indenture, unless the trustee reasonably believes that it is in the best
interests of the holders of the debt obligations to withhold notice.

19



Part VII - Recelivers and
Receiver-managers

Functions of a receiver

A court would have the authority to appoint a receiver. Subject to the rights
of secured creditors, an appointed receiver would be allowed to receive
income and pay the liabilities connected with the property that is in
receivership. The receiver would be able to realize on security on behalf of
those who made an application to have a receiver appointed. However,

the receiver would not be allowed to carry on the activities of the not-for-
profit corporation, except to the extent permitted by the court.

Functions of a receiver-manager

A receiver appointed as a receiver-manager would carry on the activities of
the corporation to protect the security interests of those who appointed the
receiver—-manager.

Directors’ powers cease

When a receiver—manager is appointed by a court or under a security
instrument, the directors would not be allowed to exercise the powers ceded
to the receiver until the receiver-manager is discharged.

Duty to act

A receiver or receiver—-manager appointed by a court would be obligated to
follow the directions set down by the court.

Duty under an instrument

A receiver or receiver-manager appointed under a security instrument
would have to act honestly and in good faith, and deal in a reasonable way
with any property in his or her possession or control. The receiver or
receiver—-manager appointed under an instrument would be obligated to
follow the directions set out in the instrument and any directions set down
by the court.

21



Part VIII - Directors and Officers

Number of directors

A not-for-profit corporation would be able to operate with a minimum of one
director. If the corporation issues debt obligations for public distribution,
however, it would be required to have at least three directors on its board.

The by-laws of the corporation would be required to define the period
during which a director can hold office.

Power to manage

The proposed Act would stipulate the extent of the directors’ control by
empowering the directors to manage, or supervise the management of,
the activities and the internal affairs of the corporation. Directors would
remain subject to any unanimous member agreements that limit their
powers.

Qualifications of directors

The Act would prohibit the following persons from being appointed as a
director: persons with the status of bankrupt, individuals under 18 years old,
and those who have been found incapable of managing their financial affairs
by a court.

Organizational meeting

Once the certificate of incorporation is issued, the directors would be
allowed to hold a meeting or sign written resolutions for the purposes of:

C making by-laws;

adopting forms of debt certificates and corporate records;
authorizing the issue of debt obligations;

appointing officers;

admitting members;

O O O O O

appointing an auditor to hold office until the first annual meeting of
members; and
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C making banking arrangements and transacting any other business.

The incorporator or a director would be allowed to call an organizational
meeting of directors by giving at least five days’ notice to each director,
stating the time and place of the meeting. Directors would be allowed to
waive notice of this meeting.

Removal of directors

Members of an organization would have an express right to remove a
director from office before the end of his or her term by means of an ordinary
resolution voted at a special meeting. However, where any class of members
has an exclusive right to elect one or more directors, a director so elected
could only be removed by an ordinary resolution at a meeting of the
members in that class.

If all the directors have resigned or have been removed, any person who
manages or supervises the management of a corporation would be deemed
to be a director. This would not apply to:

C an officer who manages the business or affairs of the corporation
under the direction or control of a member or other person;

C alawyer, notary, accountant or other professional who participates in
the management of the corporation solely for the purpose of
providing professional services; or

C atrustee in bankruptcy, receiver, receiver—-manager or secured
creditor who participates in the management of the corporation or
exercises control over its property solely for the purpose of the
realization of security or (in the case of a trustee in bankruptcy) the
administration of a bankrupt’s estate.

Ceasing to hold office

A director of a corporation ceases to hold its office at the end of his or her
term, or when he or she:

C diesorresigns;
C isremoved according to the Act; or

C becomes disqualified.
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A director’s resignation would become effective when a written resignation
letter is sent by the director, or at the time specified in the letter, whichever
is later.

Filling a vacancy

A quorum of directors would be able to fill a vacancy on their board, except
if the vacancy results from an increase in the minimum or maximum number
of directors as specified in the by-laws. If there is a quorum of directors,

the directors would be allowed to fill a vacancy created by a failure by the
members to elect the number or minimum number of directors specified in
the by-laws. Members would be allowed to approve the appointment of the
new director at the following meeting of members. If there is no quorum or if
there has been a failure to elect the number or minimum number of directors
as specified in the by-laws, the directors or any member may call a special
meeting to fill the vacancy on the board of directors.

If the members belong to a class of members that gives them the exclusive
right to elect directors, and a vacancy occurs among these directors, the
remaining directors of that class would be able to fill the vacancy. This
would not apply to vacancies resulting from an increase in the minimum or
maximum directors for that class, as specified in the by-laws, or from a
failure to elect the number or minimum number of directors for that class, as
specified in the by-laws. If there are no remaining directors for that class of
members, any member of that class may call for a meeting to fill the vacancy.

The director appointed or elected to fill a vacancy would hold this position
for the unexpired term of his or her predecessor.

Changes to the number of directors

Members would be able to amend the corporation’s articles to change the
number of directors or the required minimum or maximum number of
directors. A decrease in the number of directors could not be used as a
means to shorten the term of an existing director. Unless otherwise
prescribed in the by-laws, any change to the number of directors would have
to be approved by a special resolution of the members voting at a meeting.

If an amendment to the articles has been passed to increase the number of
directors, members would be allowed to elect the additional director(s)
during the same meeting.
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Attendance at meetings of members

Directors would be entitled to receive notice of all meetings and to attend all
meetings of members.

Unless otherwise specified in the by-laws, directors who are resigning, or are
facing possible removal, would have the right to have the corporation
circulate a written statement to the members and to the Director expressing
his or her reasons for resigning or for opposing any proposed action or
resolution regarding his or her removal as a director. The corporation,

or anyone acting on its behalf, would not face liability for having circulated
the director’s written statement.

Meetings of directors

Under the proposed Act, a corporation would be able to pass by-laws
governing the meetings of its board of directors. This section would outline a
basic set of rules governing the meetings of directors, including:

C the place and timing of the meeting;

C the notice requirements;

C the waiver of notice procedure;

C the number of directors required for a quorum; and

C the method of communication used during meetings.

Subject to the articles, by-laws and unanimous member agreements, the use
of interactive electronic communications would be allowed in any meeting to
be held by directors or officers. However, all directors and officers
participating in the meeting would have to consent to the use of electronic
communications. The means of communication, related security issues and
the rules governing the conduct of the meeting would be left to the
corporation’s by-laws.

Delegation

Directors would be able to delegate many of their powers (including the
power to invest) to a committee or to a managing director. However, certain
powers could not be delegated: the powers, for example, to adopt, change or
repeal by-laws; to submit a proposal to the members for approval; to appoint
an auditor; to approve financial statements; or to fill a vacancy on the board
of directors. Directors would remain liable for the acts and omissions of
those to whom the powers have been delegated.
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Validity of acts of directors and officers

An act of a director or officer would not be void because of an irregularity in
his or her election or appointment, or a defect in his or her qualifications.

Resolution in lieu of meeting

A written resolution signed by all the directors entitled to vote would be as
valid as if it had been passed at a regular meeting. Directors would be able
to sign in counterpart; that is, not every director would be required to sign
the same physical copy of the document.

Disclosure of a director’s interest in a contract

During a meeting of directors, directors would be required to disclose any
direct or indirect conflict of interest they may have with respect to a contract,
a transaction or a proposed contract with the corporation. Once a conflict of
interest is declared, the director may not vote on the issue unless it relates to
compensation, indemnification or insurance matters affecting the director.
An interested director may, however, be counted as part of the quorum for
the purposes of a directors’ meeting during which the conflict is being
discussed. Interested directors would not be required to be absent during
voting if their presence is necessary to meet the quorum requirements. If the
remaining directors use a written resolution rather than voting on the
disclosed conflict, the absence of the interested director’s signature on the
resolution would not render it invalid.

The obligation to disclose a conflict of interest would be extended to officers
of the corporation. The disclosure would have to be made in writing or
entered in the minutes of the meeting of directors.

The contract or transaction related to the disclosure would not be invalid and
the director or officer would not have to account to the corporation for any
profits earned as a result of the contract or transaction if it was reasonable
and fair to the corporation at the time it was approved, the directors
approved the contract, and the disclosure requirements were fulfilled.

If a director or officer fails to disclose a conflict of interest, the corporation or
any member would be allowed to apply to court:

C to have the contract or transaction in question set aside; or

C for an order requiring the director or officer to account for any profits
earned as a result of the contract or transaction; or
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C both.
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Officers

Directors would be able to designate the offices of the corporation and
appoint any person as an officer of the corporation. The directors may
determine the duties and powers of the officers according to what the
directors can lawfully delegate. This privilege would, however, remain
subject to the articles and by-laws of the corporation, and to any unanimous
member agreement.

The by-laws or articles of the corporation would be able to provide that an
officer is a director by virtue of his or her office, or that an office-holder from
a specific organization could serve as a director.

Remuneration of directors, officers and members

Remuneration would remain subject to the articles, the by-laws or a
unanimous member agreement.

Subject to the articles and by-laws of the corporation, directors and officers
would be allowed to receive reasonable remuneration for their services and
indemnification for expenses incurred on behalf of the corporation or in their
capacity as directors or officers. In addition, members, officers or directors
could receive reasonable remuneration and expenses for their services in any
other capacity.
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Duty of care of directors and officers

The Act would provide a clear standard for a duty of care that is well known
and understood by Canadian courts. The standard would leave aside a
director’s or officer’s personal background and experience in the assessment
of his or her duties.

Under the proposed standard, every director and officer of a corporation
would owe a duty of care to the corporation, and would have to:

C act honestly and in good faith, for the best interests of the corporation;
and

C exercise the care, diligence and skill that a reasonably prudent person
would exercise in comparable circumstances.

Directors and officers would be bound to comply with articles and by-laws
of the corporation, the new Act and its Regulations, if any.

Directors would not be able to absolve themselves of their liability through a
provision in the articles, by-laws or resolution or through employment
contracts, indemnity clauses or member ratification, except in accordance
with the provisions regarding unanimous member agreements.

Directors’ liability

Directors who authorized the issue of a debt obligation for consideration
other than money would be liable to the corporation if the value of the
property is less than what would have been received had the debt obligation
been issued for money. A director could avoid being held liable if he or she
did not know, or could not reasonably have known, that the debt obligation
was issued for less than its fair equivalent in money.

Directors would also be liable to the corporation for the repayment of:
C apayment to a member, director or officer contrary to the Act; or

C apayment of an indemnity contrary to the requirements provided by
the Act.
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Due diligence defence

The Act would include a due diligence defence, which would allow a
director or officer to avoid personal liability arising out of his or her duties
as a director or officer, if the person can establish that he or she displayed the
care, skill, and diligence in carrying out the duties of the position that a
reasonably prudent person would have exercised in comparable
circumstances. Due diligence, which will vary according to the context, can
include relying in good faith on financial statements or the reports of
professionals, ensuring that appropriate controls are put in place so that
policies are implemented, and taking appropriate action when required.

Liability of directors for wages

Directors would be liable for debts not exceeding six months’ wages payable
to an employee for services performed for the corporation during the period
that they are directors. Directors would be liable under this section only if:

C the corporation is sued within six months of the debt becoming due;

C the corporation has started the process of liquidating or dissolving or
has been dissolved, and the claim has been proven within six months
of the commencement of liquidation or dissolution or the date of
dissolution; or

C the corporation has made an assignment or a receiving order has been
made against it under the Bankruptcy and Insolvency Act, and a claim
for wages has been proven within six months after the date of the
assignment or receiving order.

A director would only be liable for a debt while he or she is a director, or
within two years after ceasing to be a director.

Right to dissent

The right to dissent would allow a director to avoid responsibility for actions
or resolutions taken during a board meeting by having his or her dissent
recorded. Unless the director discloses his or her dissent before the end of
the meeting at which the decision is taken — by a written note or a request
that the dissent be entered in the minutes, or immediately after the meeting
is adjourned by a written statement sent to the registered office — the
director is deemed to have accepted the action or resolution, and would lose
the right to claim later that he or she dissented.
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A director who did not attend the meeting at which a decision was taken
could also avoid potential liability by disclosing his or her dissent within
seven days of becoming aware of the resolution.

Any director who consented or voted for a resolution would be precluded
from exercising the right to dissent.

Indemnification

Generally speaking, indemnification means making good the loss that
someone suffered through another’s act or default. The Act’s indemnity
provisions would generally:

C apply to former, present and acting directors and officers of the
corporation;

C individuals acting in a similar capacity in another entity at the
corporation’s request;

C  cover civil, criminal and administrative actions and investigative
proceedings;

C apply to personal actions; and

C include indemnity for costs, settlement amounts, judgments, and
defence costs.

Indemnification of directors and officers would, in most instances, be at the
discretion of the corporation. Indemnification would only be mandatory in
the case where a director or officer was not judged to have committed any
fault or to have omitted to do anything that he or she was supposed to have
done. For a director or officer to be indemnified, he or she would have to
have acted honestly, in good faith and in the best interests of the corporation,
and, in the case of a criminal or administrative action or proceeding that is
enforced by monetary penalty, to have had reasonable grounds to believe
that his or her conduct was lawful.

Corporations would specifically be allowed to purchase insurance to cover
directors and officers.
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Making by-laws

The directors would be allowed to make by-laws to regulate the activities
and affairs of the corporation. These by-laws would have to be filed with the
articles of incorporation.

Amending by-laws

Unless the articles or by-laws provide otherwise, the directors would be
allowed, by resolution, to make, amend or repeal any by-law that regulates
the activities and affairs of the corporation. A member who is entitled to vote
at a meeting of members would have the right to make proposals to make,
amend or repeal a by-law.

The directors would have to submit a by-law, or an amendment or a repeal
of a by-law, to the members at the next meeting of members, and the
members would be allowed, by resolution, to confirm, reject or amend the
by-law, amendment or repeal. A by-law, or an amendment or a repeal of a
by-law, would be effective when it is approved by the members at a meeting
or by resolution in writing, and filed with the Director.
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Classes of membership

The by-laws of a corporation would be allowed to provide for more than one
class of membership. If the corporation is to have more than one class, its by-
laws will have to set out the rights, privileges, restrictions, conditions, and
period of membership of each class. The by-laws would have to provide for
at least one class of membership that entitles the members to vote at all
meetings of members.

Definition of a member

The Act would contain a provision defining a member as “anyone
designated by the board of directors”. The by-laws would be allowed to
provide otherwise.

Transfer of membership interest

Unless the articles or by-laws provide otherwise, a membership would not
be transferable, and would terminate when:

C the member dies, resigns or is expelled,;
C the term of membership expires, if at all; or
C the corporation is liquidated and dissolved.

If there is only one member who is also the corporation’s only director, the
membership interest would transfer to his or her personal representative at
the time of death.

Discipline of members

A corporation’s articles or by-laws may provide that the directors, members
or any committee of directors or members have the power to discipline a
member or to terminate the membership interest of a member. Where the
articles or by-laws do so, the circumstances and manner in which this power
may be used would have to be set out in the article or by-laws.
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Meetings of members

The proposed Act would stipulate that a corporation’s by-laws should
designate a place in Canada, chosen by the directors, where the meetings of
members of a corporation would be held. The members could, by special
resolution, authorize a meeting of members to be held at a different place
within or outside of Canada.

The directors would be required to call an annual meeting of members not
later than 18 months after the corporation comes into existence. Thereafter,
the directors would have to call an annual meeting of members not later than
15 months after holding the preceding annual meeting. The directors would
be allowed to call a special meeting of members at any time.

Subject to the by-laws, not less than 21 days before a meeting of members,
notice of the time and place of the meeting would have to be sent to each
member entitled to vote at the meeting, to each director, and to the auditor of
the corporation, if any. Individual members would be allowed to waive their
right to receive notice of meetings.

A resolution in writing signed by all the members entitled to vote on the
resolution would be as valid as if it were passed at a meeting of members.
A copy of every written resolution would have to be kept with the minutes
of the meetings of members.

Members representing not less than five percent of the voting rights at a
meeting of members would be allowed to requisition the directors to call a
meeting of members for the purposes stated in the requisition. The
requisition would state the business to be transacted at the meeting, and
would have to be sent to each director and to the registered office of the
corporation. The corporation would have to send notice of the meeting to all
members entitled to attend the meeting, except those members who have
waived their right to receive notice.

Corporations with more than 250 members

Unless the articles or by-laws provide otherwise, if the corporation has more
than 250 members, the proposed Act would allow notice of any meeting of
members to be published in a publication that is designated in the by-laws.
The members of a corporation could, by special resolution, authorize another
or substitute method of providing notice. In the absence of such a resolution,
notice would be given in the manner designated in the by-laws. Notice
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would have to be provided not less than three weeks before the meeting, or
not less than 15 days before the meeting in a publication of the corporation
that is sent to all members.

Members’ proposals

A member entitled to vote at a meeting, who has been a member of the
corporation for a period to be specified in the Regulations, would be
allowed to submit notice to the corporation of a matter that he or she
proposes to raise at the meeting. A proposal could be submitted for any
matter relating to the corporation, including nominations for the election of
directors, if it is supported by the prescribed percentage of members entitled
to vote at the meeting. The proposal would be limited to 500 words in
length. The proposal would be sent to members by the corporation at the
corporation’s expense.

A corporation would be allowed to refuse to include a proposal in a notice of
a meeting if:

= the proposal is intended to enforce a personal claim or grievance;

= the proposal promotes a cause which does not relate in a significant
way to the activities of the corporation;

= substantially the same proposal was submitted to members in a notice
of a meeting held within the prescribed period of time and the
proposal did not meet the minimum prescribed level of support; or

= the right to submit a proposal is being abused for the purpose of
obtaining publicity.

If the corporation refuses to distribute a member proposal for which it has
received evidence of the required level of support within the prescribed
period of time, the corporation would be required to send notice in writing
to the person submitting the proposal setting out the reasons for the refusal.
The person submitting the proposal would have the right to apply to a court
for an order delaying the meeting or for any other order that the court would
allow.

List of members entitled to notice of meeting

A corporation would be required to prepare and maintain a list of members
entitled to receive notice of a meeting, arranged in alphabetical order.
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Quorum of members

Unless the by-laws provide otherwise, a quorum of members would be
considered to be present at a meeting of members if the members entitled to
cast a majority of the total number of votes are present or represented by a
proxy. If a quorum of members is not present at the opening of a meeting,
the members could adjourn the meeting to another time and place, but they
would not be allowed to transact any other business. A quorum of members
would be maintained so long as there was a quorum at the opening of a
meeting.

Voting by members

Unless the articles or by-laws provide otherwise, each member would be
entitled to one vote at a meeting of members.

If a body corporate or association is a member of a corporation, a person
authorized to represent it at a meeting of members of the corporation would
be provided the right to exercise all of the power that the corporate body or
association could exercise if it were an individual member.

Unless the by-laws provide otherwise, if two or more persons hold a
membership interest jointly, they would only be allowed to vote as one.

Voting at a meeting of members would be by show of hands, unless the by-
laws provide otherwise, or a ballot is demanded by a member or
proxyholder entitled to vote. A member or proxyholder could demand a
ballot either before or after any vote by show of hands.

Application for a court order

On the application of a director, of a member entitled to vote, or of the
Director, a court would be allowed to order that a meeting be called, held
and conducted in a manner that the court directs.

A corporation, a member, or a director could apply to a court to determine
any controversy respecting an election or the appointment of a director or an
auditor of the corporation. The court would be allowed to make any order it
considers appropriate, including an order restraining a director or auditor
from acting pending determination of the dispute, an order declaring the
result of the disputed election or appointment, or an order determining the
voting rights of members and persons claiming to have membership
interests.
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Unanimous member agreement

An agreement among all the members of a corporation that restricts, in whole
or in part, the powers of the directors to manage the activities and affairs of
the corporation would be valid.

A unanimous member agreement would be a written declaration that
restricts the powers of the directors to manage the activities and affairs of the
corporation. A member who is a party to a unanimous member agreement
would have all the rights, powers and duties of a director of the corporation,
to the extent that the agreement restricts the powers of the directors to
manage the activities and affairs of the corporation. The directors would be
relieved of their duties and liabilities to the same extent.
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Electronic meetings

Unless the articles or by-laws provide otherwise, a notice of a meeting of
members could be created and provided to members in electronic form. If
the corporation decides to provide notice electronically, members would be
allowed to request written notice of the meeting.

Unless the articles or by-laws provide otherwise, directors and members
would be allowed to participate in a meeting by means of a telephonic,
electronic or other method of communication, designated and made
available by the corporation, that permits all participants to communicate
adequately with each other.

A member or director who participates in a meeting using one of these
methods of communication would be deemed to be present at the meeting.

The by-laws may provide that a corporation would be allowed to hold
meetings entirely by means of a telephonic, electronic or other
communication facility. The directors or members who call a meeting of
members would determine if the meeting would be held entirely by means
of the telephonic, electronic or other communication facility designated and
made available by the corporation.

Electronic voting

Unless the by-laws provide otherwise, any vote may be held entirely by
means of a telephonic, electronic or other method of communication made
available by the corporation.

Unless the by-laws provide otherwise, any person entitled to vote and
participating in a meeting of members through a telephonic, electronic or
other method of communication that the corporation has made available
would be allowed to vote using the means provided by the corporation.
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Definition
This section would set out the definition of a proxy (a completed and
executed form of proxy by which a member appoints a proxyholder to

attend and act on his or her behalf) and the form that it may take (written
or printed).

Appointment of a proxyholder and execution of the proxy

If the by-laws of the corporation allow the use of proxies, a member entitled
to vote at a meeting of members would be able to appoint a proxyholder.

If the corporation allows the use of proxies, the notice of meeting would have
to include a notification that the member has the right to appoint a proxy.

The proxyholder would have the right to attend the meeting and act to the
extent of the authority granted in the proxy. The proxyholder would have to
be a member of the corporation unless the corporation’s by-laws provide
otherwise. The member who gives the proxy may revoke it at any time prior
to the meeting.

Attendance at meetings and mail ballots

The person appointed as proxyholder would have to comply with the
instructions contained in the proxy. In practice, this will compel the
proxyholder to attend the meeting for which the proxy is given.

The proxyholder would also have the same right to speak or vote as the
member who appointed the proxyholder. Proxyholders who fail to fulfill the
instructions contained in the proxy would be subject to a fine or a term of
imprisonment.

In its articles or by-laws, a corporation may allow members who are entitled
to vote to cast votes by mail to decide the issues proposed. In addition to the
express permission to use mail ballots, the by-laws or the articles of the
corporation would need to state the procedures for administering the vote
and reporting the results.
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Annual disclosure at the meeting

To provide time for members to review the contents of the financial
statements effectively, and subject to its by-laws, not less than 21 days in
advance of an annual meeting a corporation would be required to notify its
members that copies of following documents would be available upon
request:

C the financial statements for the most recently completed financial
period;

C the report of the auditor, if applicable; and
C any other documents required to be disclosed at the annual meeting.

At the annual meeting, directors would be compelled to present these
documents to the members for their approval.

A corporation would be allowed to apply to the Director for authorisation to
exclude certain items from its financial statements, or to be exempted from
its obligation to disclose its financial statements. If the Director believes that
the dissemination of information contained in the financial statements could
be detrimental to the operations of the corporation or its members, the
Director would be allowed to permit this omission, with any conditions that
he or she believes are appropriate.

Consolidated statements

A corporation would be required to keep at its registered office copies of the
financial statements of each of its subsidiaries or other corporations whose
accounts are consolidated in the statement of the corporation. Members of
the corporation, or their agents or legal representatives, would be entitled to
receive copies of the financial statements upon payment of a reasonable fee,
or to inspect these documents during usual business hours.

A corporation may apply to the Director for an order that would prevent
access to its financial statements. The Director would have the power to
make additional orders if he or she is satisfied that the examination would be
damaging to the corporation.
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Audits

Corporations with gross annual revenues equal to or greater than an amount
to be prescribed in the regulations (currently suggested to be $250,000)
would be required to have an annual audit. They would be required to
maintain separate financial records for their ancillary activities, including
(but not limited to) subsidiaries and divisions.

Any corporation not required to have an audit under the provisions of the
Act would have the right to appoint an auditor and require, in its articles or
by-laws, an audit annually or otherwise.

There would be no audit requirements for corporations with gross annual
revenues under the prescribed amount ($250,000).

Qualifications of an auditor

To be eligible to be appointed as an auditor, the prospective auditor would
have to meet certain conditions. Any person or firm of accountants appointed
as an auditor would have to be independent of the corporation, its affiliates
or the directors of the corporation. A person or firm of accountants would not
be independent if that person or its business partner, or any member of the
firm of accountants, or if the firm of accountants itself is:

= ahbusiness partner of any director, an officer or an employee of the
corporation or any of its affiliates;

C anowner of, or a person in control of, a material interest in any debt
obligation of the corporation or any of its affiliates; or

C aperson who has been a receiver, a receiver-manager, a liquidator or
a trustee in bankruptcy of the corporation or any of its affiliates within
two years of the auditor’s proposed appointment.

However, members of the organization would be able to approve the
appointment of an auditor by a special resolution, even if the auditor is
deemed not to be independent as described above.

The auditor would have to be a member, in good standing, of an institute or
association of accountants incorporated by or under an Act of the legislature
of a province.

Any interested person would be able to apply to a court for an order
declaring an auditor to be disqualified under the meaning of these
provisions.

The auditor would be required to follow Canadian Generally Accepted
Accounting Principles.
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Appointment of an auditor

At the first annual meeting and at each subsequent annual meeting, members
of the corporation would be able to appoint an auditor by an ordinary
resolution. If an auditor is not appointed at an annual meeting, the qualified
incumbent would remain in office until a successor is appointed, subject to
the provisions regarding the qualifications of an auditor and filling
vacancies. Directors would be able to fix the level of pay for the appointed
auditor.

Ceasing to hold office

An auditor would cease to hold office if he or she dies, resigns or is removed
by the members of the corporation in accordance with the Act. The
resignation of an auditor becomes effective at the time a written resignation
letter is sent or at a time specified in the letter.

Removal of an auditor

Members of the corporation may vote by ordinary resolution to remove an
auditor from office. This would not apply to a court-appointed auditor.
Members may fill the vacancy created by the removal of the auditor at the
same meeting.

Filling a vacancy

The by-laws of the corporation may indicate that a vacancy in the office of
auditor would have to be filled by a vote of members. If no such by-law
exists, the directors would be required to fill the vacancy by appointing an
auditor. An auditor who fills a vacancy would hold office for the unexpired
term of his or her predecessor.

Right to attend meetings

The auditor of the corporation would be entitled to receive a notice of, and to
attend, every meeting of members. The auditor’s expenses to attend these
meetings would be paid by the corporation.

An auditor who resigns would be entitled to send to the corporation a
written statement providing the reasons for the resignation. As well, the
auditor would be entitled to submit a written statement to the corporation if:

51



Part XV - Financial Disclosure

C there is a meeting of members called for the purposes of removing the
auditor from office;

C thereis a meeting of directors or members to appoint a new auditor
because of the removal or resignation of the incumbent auditor; or

C there is a meeting of members where a resolution resolving not to
appoint an auditor for the corporation is to be voted.

Any written statement from the auditor would have to be sent, at the
corporation’s expense, to every member in advance the meeting.

Right to information

The auditor may demand that the present or former directors, officers,
employees and agents furnish information, records, documents, books and
accounts of the corporation that, in the opinion of the auditor, are necessary
to examine and report on the financial affairs of the corporation.
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Amendment of articles and by-laws

A corporation would be allowed to amend any of its articles or by-laws. Any
amendments to the corporation’s articles or by-laws would require a special
resolution of two-thirds of the members present and voting at a meeting
called for that purpose.

If a corporation has more than one class of members, and subject to the
articles or by-laws of the corporation, members of a class with voting rights
would be entitled to vote on a separate special resolution on issues that
affect their rights and privileges as a class of members.

Amalgamation

Corporations seeking to amalgamate would have to enter into an agreement
setting out the terms and conditions of the process of amalgamation.

The agreement would need to address, among other things, the provisions to
be included in the articles of incorporation for the new entity, the names and
addresses of the proposed directors, how the membership interest of each
corporation is to be converted into the membership interest of the new
corporation, and the by-laws of the new corporation.

The amalgamation agreement would have to be approved by a special
resolution of each class of members of the amalgamating corporations.

A notice of the meeting to decide on the amalgamation would have to
include a copy or a summary of the amalgamation agreement, and be sent to
every member of each of the amalgamating corporations.

The amalgamation would take effect on the date shown on the certificate sent
by the Director upon the receipt of articles of amalgamation. However,

it would be possible for directors of the amalgamating corporations,

if authorized by the amalgamation agreement, to terminate the agreement at
any time before the Director issues the certificate.

Amalgamating corporations would continue under the new corporate name,
but unless specified in the amalgamation agreement, a new corporate entity
would not be created.

Vertical short-form amalgamation
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Two or more corporations would be allowed to amalgamate vertically.
That is, a corporation would be allowed to amalgamate with one or more
subsidiary corporations, controlled by the members of the first entity,
without having to enter into the standard amalgamation process.

This vertical short-form amalgamation would have to be approved by a
resolution of the directors of each amalgamating corporation. The resolution
would have to provide for the cancellation of the membership interests of
each amalgamating subsidiary corporation without any repayment of capital.
The articles of the amalgamated corporation would have to be the same as
the articles of the amalgamating holding corporation, except as may be
prescribed in the Regulations.

Horizontal short-form amalgamation

Two or more corporations would be allowed to amalgamate horizontally.
That is, two or more wholly owned subsidiary corporations of the same not-
for-profit corporation would be allowed to amalgamate and to continue as
one corporation, without having to enter into the standard amalgamation
process.

This horizontal short-form amalgamation would have to be approved by a
resolution of the directors of each amalgamating subsidiary corporation.

The resolution would have to provide for the cancellation of the membership
interests of all but one amalgamating subsidiary corporation, without any
repayment of capital. In addition, the articles of the amalgamated
corporation would have to be the same as the articles of the amalgamating
corporation whose membership interests are not cancelled, except as may be
prescribed in the Regulations.

Continuance under the Act

Any “body corporate” would be entitled to apply for continuance under the
new Act, provided it satisfies the requirements for incorporation, it is
authorized to do so by the laws of the jurisdiction where it is incorporated,
and it complies with the requirements of the Act and its own articles and by-
laws.

Continuance under the proposed Act would be open to all eligible bodies
incorporated federally, provincially or territorially, and to those
incorporated outside of Canada.

The new Act would contain rules on applying for continuance, issuing the
certificate of continuance, and the effect of continuance. Specific provisions
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would deal with the continuance of a for-profit body as a not-for-profit
corporation. For example, a for-profit corporation would have to include in
its application a copy of a special resolution containing the formula,

terms and conditions outlining how the corporation would be converted
from a for-profit corporation with shares to a corporation without shares. It
would also have to demonstrate in its application how the shareholders of
the for-profit corporation would, if applicable, become members of the not-
for-profit corporation.

Continuance under another Act

An application for continuance under another Act would require
authorization by special resolution of the members. Moreover, the
corporation would have to establish, to the satisfaction of the Director, that
its proposed continuance to another jurisdiction would not adversely affect
members or creditors of the corporation.

To proceed with the continuance, the laws of the jurisdiction into which the
continuance is sought would have to provide that:

= the assets of the corporation remain the property of the new
corporation;

= the new corporation continues to be liable for the obligations of the
corporation; and

= causes of action or any judicial orders, proceedings or judgments
against the corporation may be enforced or remain valid.

Notice of the meeting to authorize the continuance would have to be sent to
each member of the corporation. Each membership interest would carry the
right to vote, whether or not it carries this right in other situations.

The directors, if authorized by members, would be able to withdraw the
application without further authorization of the members.

Reorganization arising out of insolvency

This section would apply to a court order made under an application
regarding a proposal under either the Bankruptcy and Insolvency Act or any
other Act of Parliament that affects the rights among a corporation, its
members and its creditors.

The court would have the power to order any change to the corporation’s
articles or by-laws that may lawfully be made under the Act. If such an order
is made by the court, the corporation would have to send to the Director the
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revised articles and by-laws of reorganization. On receipt of the revised
articles, the Director would issue a certificate of amendment regarding the
revised articles. The reorganization would become effective on the date
shown in the certificate of amendment.

The court would have the power to appoint additional directors or to replace
the current directors, and to authorize the issue of debt obligations of the
corporation.

Arrangements

This section concerns arrangements proposed by corporations to make
changes to their articles or by-laws that cannot practicably be achieved under
the proposed Act. A court would be given the power to approve an
arrangement upon an application by the corporation. Only a corporation that
is solvent — that is, a corporation that is able to pay its liabilities or the
realizable value of whose assets is greater than the aggregate of its liabilities
— and is unable to effect changes to its articles or by-laws under any other
provisions of the Act would be able to apply to the court. If an application is
made by a corporation to the court, the Director must be notified and is
entitled to appear before the court.

The court would have the power to make a wide range of orders. For
example, it could require meetings to be held, require notice to be given,

or appoint counsel to represent the interests of the members at the expense of
the corporation. If the court makes an order, the articles of arrangement will
have to be sent to the Director. An arrangement would become effective on
the date shown on the certificate issued by the Director.
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Interpretation and application

For matters related to corporate liquidation and dissolution, the definition of
“court” would be a court having jurisdiction in the province where the
corporation has its registered office.

This part of the Act would only apply to solvent corporations, except for the
provisions relating to dissolution by the Director and the revival provisions.
That is, it would not apply to corporations that are insolvent or bankrupt as
defined by the federal Bankruptcy and Insolvency Act; proceedings would be
stayed if the corporation is found to be insolvent under the Bankruptcy and
Insolvency Act.

Revival

Any person would be allowed to apply to the Director to have a corporate
entity revived under the new statute. Corporate entities eligible for a revival
would include any corporations dissolved under the new Act and any
corporation dissolved under the Canada Corporations Act, Part I1.

The articles of revival would have to be sent by the interested person to the
Director. The revival of the corporation would become effective on the date
shown on the certificate of revival issued by the Director. The Director would
have the power to impose any reasonable conditions on the revived
corporation. The Director would be able to refuse to revive a corporation if
the corporation has not met the conditions that the Director considers
reasonable, or if there are valid reasons for refusing to issue the certificate of
revival.

The revived corporation would have all the rights, privileges and liabilities
it would have had if it had not been dissolved. Any legal action taken against
the revived corporation between the time it is dissolved and its revival
would be valid and effective.

Dissolution if there are no members

If a corporation has no members, liabilities or property, a resolution of the
directors would be required to dissolve the corporation.

Where a corporation has property or liabilities, the directors would be
required to distribute any property or discharge any liability before they are
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able to dissolve the corporation. After the remaining property is distributed
or the liabilities are discharged, the articles of dissolution would have to be
sent to the Director. The corporation would cease to exist on the date shown
on the certificate of dissolution issued subsequently by the Director.

Dissolution if there are members

If a corporation has members but no liabilities or property, a special
resolution of the members would be required to dissolve the corporation.

Where a corporation has property or liabilities, a special resolution of the
members authorizing the directors to distribute any property or discharge
any liability would be required to dissolve the corporation. After the
remaining property is distributed or the liabilities are discharged, the articles
of dissolution would have to be sent to the Director. The corporation would
cease to exist on the date shown in the certificate of dissolution issued by the
Director on receipt of the articles of dissolution.

Proposing liquidation and dissolution

A director may propose, or a member entitled to vote at an annual meeting
may, in accordance with the rules regarding submitting a proposal

(see Members’ proposals), make a proposal for a voluntary liquidation and
dissolution of a corporation. The notice of the meeting where the voluntary
liquidation and dissolution is to be proposed would have to set out the
terms of the proposal. A special resolution of members would be required to
proceed with the proposal to liquidate or dissolve the corporation. If there
are classes of voting members, a special resolution by members of each class
would be required.

A statement of intent to dissolve the corporation would have to be sent to the
Director. The Director would then be required to issue a certificate of intent
to dissolve. Once this certificate is issued by the Director, the corporation
would be required to cease carrying on its activities, except to the extent
necessary for the liquidation, and take the following steps:

C notify each known creditor of the corporation of its intent to dissolve;

C without delay take reasonable steps to provide notice in each
province of Canada where the corporation carries on its activities at
the time the statement of intent to dissolve is sent to the Director;

C dispose of all properties that are not to be distributed and discharge
all obligations or other acts needed to conclude its activities; and

58



Part XVII - Liquidation and Dissolution

C distribute any remaining property according the rules contained in the
provisions of the Income Tax Act, after the obligations of the
corporations are paid or discharged and the notices of intent are
given.

Supervision by a court

During the course of a liquidation, the Director or any interested person
would be allowed to apply for a court order that would put the liquidation
under the supervision of the court. If the application is successful, the court
would be allowed to make any further order it considers appropriate in the
situation.

A person making an application to the court would be required to notify the
Director of the application. The Director would have the right to appear in
court, or be represented by counsel, to be heard on this matter.

Certificate of revocation

Before the Director issues a certificate of dissolution, a revocation of the
certificate of intent to dissolve could be obtained by sending to the Director a
statement to that effect, approved by a special resolution of the members.

If the corporation has no members, a statement indicating a revocation of the
intent to dissolve would have to be approved by the directors and sent to the
Director. The Director would be required to issue a certificate of revocation
and the corporation would resume its operations on the date shown on the
certificate.

Right to dissolve

If the certificate of intent to dissolve has not been revoked and the
corporation has followed the procedure to dissolve — that is, providing the
notices of intent and distributing and discharging its properties and
liabilities — the corporation would be obliged to prepare its articles of
dissolution.

The articles of dissolution would have to be sent to the Director.
The corporation would cease to exist on the date shown on the certificate of
dissolution issued by the Director.
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Dissolution by the Director

The Director would be allowed to dissolve a corporation by issuing a
certificate of dissolution or by applying to a court for an order to dissolve the
corporation where:

C the corporation has not commenced to carry on its activities within
three years after the date shown on the certificate of incorporation;

C the corporation has not carried on its activities for three consecutive
years;

C the corporation is in default for a period of one year in sending to the
Director any fee, notice or document required under the Act; or

C the corporation does not have any directors or is in the situation
where all of the elected directors have resigned without being
replaced.

Before dissolving a corporation, the Director would be required to give

120 days’ notice to the corporation and its directors and, in a publication
generally available to the public, publish a notice of the Director’s intention
to dissolve the corporation. If no cause to the contrary has been shown, or a
court order to require the Director to change his or her decision has not been
issued, the Director would be able to issue a certificate of dissolution and the
corporation would cease to exist on the date shown on the certificate of
dissolution.

The Director would also be able to dissolve a corporation by issuing a
certificate of dissolution if the required fee for incorporation has not been
paid. The Director would not have to provide any notice in this situation.

Dissolution by a court

The Director, or any interested person, would be able to apply to the court
for an order to dissolve a corporation where the corporation has failed to
hold or call an annual meeting of members for two consecutive years, denied
members access to corporate records as required under the Act, or obtained
any certificate under the Act by submitting misrepresented facts to the
Director. This provision could not be used unless the person, other than the
Director, applying to a court for an order to dissolve an active corporation
has first sought a compliance order from the court.

Where a unanimous members agreement entitles a member to demand
dissolution of the corporation after the occurrence of a specified event and
that event has occurred, the court may dissolve the corporation without
requiring that the complainant first seek a compliance order.
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A person making an application to the court to dissolve a corporation would
be required to notify the Director. The Director would be entitled to be heard
in person or be represented in court. On an application made under this
section — or under the provision setting out the grounds for summary
dissolution by the Director described immediately above — the court would
be able to order the dissolution, or the liquidation and dissolution, of the
corporation under the supervision of the court, and to make any other order
it deems appropriate. The court would be required to determine which
interested parties should receive notice of the application to dissolve the
corporation.

If the court orders a corporation dissolved, the Director would be required to
issue a certificate of dissolution. If the court order is to liquidate and
dissolve under the supervision of the court, the Director would have to issue
a certificate of intent to dissolve and publish a notice in a publication
generally available to the public.

Application for supervision

Any application to a court to request that the liquidation and dissolution of a
corporation be supervised by the court would have to state the reasons why
court supervision is needed, and be accompanied by an affidavit from the
applicant.

Application to a court

Any application to a court to request the liquidation and dissolution of a
corporation would have to state the reasons why the order is needed, and be
accompanied by an affidavit from the applicant.

Upon the application, the court may decide to require the corporation or any
interested person to show cause why the corporation should not be
liguidated and dissolved. The court may also order the directors and the
officers of the corporation to submit material information, such as:

C the financial statements of the corporation;
C the name and address of each member of the corporation; and

C the name and address of each known creditor or claimant and any
person with whom the corporation has a contract.

At the discretion of the court, a copy of the court’s order requiring the
corporation or any interested person to show cause why the corporation
should not be liquidated and dissolved would have to be published in a
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newspaper that is published or distributed where the corporation has its
registered office at least once per week before the date set for the show-cause
hearing. The order would have to be served on the Director and any person
named in the order.

Powers of a court

When dealing with the liquidation and dissolution of a corporation, a court
would be able to make, among others, the following orders:

C direct the corporation to liquidate;
C appoint or replace a liquidator and fix his or her remuneration;

C appoint or replace inspectors or referees, specifying their powers and
setting their remuneration;

C determine, or dispense with, any notices required to be given to any
interested person;

C determine the validity of any claims made against the corporation;

C restrain the director and officers from exercising any of their powers,
collecting or receiving any debt or property of the corporation,
or paying out or transferring any property of the corporation, except
as the court permits;

C determine and enforce the duty or liability of any present or former
director, officer or member to the corporation or for an obligation of
the corporation;

C dispose of or destroy the documents and records of the corporation;

C dispose of any property belonging to creditors or members who
cannot be found; and

C upon the final account of the liquidator, dissolve the corporation.

Effect of an order

The process of liquidating a corporation under the preceding section would
start when the court makes an order for liquidation.

Appointment of a liquidator
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When ordering the liquidation of a corporation, a court may appoint any
person as liquidator of the corporation. This person can be a director, an
officer or a member of the corporation.

Cessation of a corporation’s activities and powers

Where a court makes an order to liquidate a corporation, the corporation
continues to exist, but would have to cease its activities except to the extent
that (in the opinion of the liquidator in charge) the activities would be
required for an orderly liquidation. The powers of the directors and the
members would be terminated and vested in the liquidator, with the
exception of any powers specified by the court. However, it would be
possible for the liquidator to delegate any vested powers to directors or
members of the corporation.

Vacancy in the office of liquidator

Where a court orders the liquidation of a corporation and the office of
liquidator is or becomes vacant, the property of the corporation would
remain under the control of the court until the office of liquidator is filled.

Duties of the liquidator

Upon his or her appointment, the liquidator would be required to give
notice of the appointment to the directors and to any claimant and creditor
known to the liquidator.

The liguidator would have to publish a notice for two consecutive weeks in a
publication generally available to the public and distributed where the
corporation has its registered office. If the corporation operates in various
provinces, the liquidator would be obligated to take reasonable measures to
give notice in every province where the corporation carries out its objects.
The notice would require any person:

C owing a debt to the corporation to render an account and pay to the
liguidator any amount owing;

C possessing property of the corporation to deliver it to the liquidator;
or

C having a claim against the corporation to present particulars of the
claim to the liquidator not later than two months after the first
publication of the notice.
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Among other duties, the liquidator would be required to:
C take custody and control of the property of the corporation;
C openand maintain a trust account;
C keep records of all sums paid or received by the corporation;
C

maintain lists of the members, creditors and other persons having
claims against the corporation; and

C provide financial statements of the corporation to the court and the
Director.

Powers of the liquidator

For the execution of his or her duties, the liquidator may:

C retain professional advisers, such as lawyers, accountants, and
engineers;

C bring, defend or take part in any legal or administrative proceeding
on behalf of the corporation;

C carry on the activities of the corporation as required for an orderly
liguidation;

sell any property of the corporation by private sale or public auction;
execute any document on behalf of the corporation;
borrow money on the security of the corporation’s property;

settle any claims by or against the corporation; and

O O O O O

do all things necessary for the liquidation of the corporation and the
distribution of its property.

A due diligence defence would be provided for liquidators, similar to that
for directors and officers. This would provide the liquidator with a defence
against being found liable if he or she exercises the care, diligence and skill
that a reasonably prudent person would have exercised in comparable
circumstances. This would include reliance in good faith on the corporation’s
financial statements, on information contained in a written report on the
corporation’s financial condition prepared by the corporation’s auditor, and
on any reports prepared by an expert.

If the liquidator has reason to believe that any person has in his or her control
any property of the corporation, the liguidator would be allowed to apply to
a court for an order requiring that person to appear before the court. If the
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court finds that the person has concealed, withheld or misappropriated the
corporation’s property, it may order that person to restore the property or
reimburse the liquidator.

Liability for environmental matters

A liquidator would not be personally liable for any environmental condition
that arose or environmental damage that occurred before or after the
liquidator’s appointment, unless the environmental condition arose or
damage occurred as a result of the liquidator’s gross negligence or wilful
misconduct.

Distribution of remaining property

When the liquidator has paid all claims, or has made adequate provision to
pay all claims against a corporation, he or she would be required to transfer
any remaining property of the corporation. The distribution of the remaining
assets of the corporation, upon its dissolution, would be subject to its
articles.

Continuation of actions

Any civil, criminal or administrative action or proceeding commenced by or
against the corporation before its dissolution could be continued as if the
corporation had not been dissolved. It would be possible to bring any such
action or proceeding against the corporation within a period of two years
after its dissolution. Any of the corporation’s assets that would have been
available to satisfy a judgement or order if the corporation had not been
dissolved would remain available to satisfy any ruling or order against the
corporation.

A member to whom property of the dissolved corporation has been
distributed would remain liable to any claim up to the extent of the amount
received. The claim would have to be made within two years of the
corporation’s dissolution.

Unknown claimants

Any undistributed property of the dissolved corporation belonging to a
creditor or a member who cannot be found would be converted into money
and transferred to the Receiver General. The transfer of money to the

65



Part XVII - Liquidation and Dissolution

Receiver General would be deemed to satisfy any debt or claim of such a
creditor or member. If at any time the creditor or member establishes that he
or she is entitled to the money transferred to the Receiver General,

the Receiver General would be obliged to pay the equivalent amount to that
person out of the Consolidated Revenue Fund.

Vesting in the Crown

Any property of a corporation that has not been disposed of at the date of its
dissolution would vest in the Crown.

Return of property on revival

Subject to the rights of unknown creditors and any continuation of actions
against the corporation, if the corporation is revived, the Crown would have
to return to the corporation any transferred property it received and that was
not disposed of between the time the corporation was dissolved and revived.

If the Crown has disposed of the property, the corporation would be entitled
to receive the lesser of the value of any property on the date it was
transferred to the Crown or the amount realized by the Crown from the
disposition of the property. In addition, the corporation would be entitled to
receive an amount equal to any money transferred to the Crown.
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Definitions

An “action” would refer to any action taken according to the proposed Act.

A “complainant” would be defined as:

C
C

a member;

a present or former registered holder or beneficial owner of a debt
obligation of a corporation or any of its affiliates;

a director or officer or a former director or officer of a corporation or
any of its affiliates;

the Director; or

any person, in the discretion of the court, seen as a proper person to
make an application in relation to these remedies.

Rectification of records

A complainant would be allowed to apply to a court for a rectification of the
records of the corporation. The court would have the power to:

C
C

require the correction of the registers or records of the corporation;

restrain the corporation from holding or calling a meeting of members
before the rectification;

determine the right of a party to the proceeding to have its name
entered, omitted or deleted from the records or registers when the
issue arises between two or more parties or between the corporation
and any party; and

compensate a party that suffered a loss.

Notice of refusal by the Director

The Act would reinforce the concept of incorporation as a right by requiring
the Director to give sufficient written notice if an incorporation is refused,
and to provide the reasons for the refusal.

The Director would be required to file any document that must be filed
within 20 days of its receipt. If the Director were to refuse to file any
document required to be filed within the time limit, the Director would be
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deemed to have refused the application, opening the way for an appeal to a
court to challenge this decision.

Appeal from a decision of the Director

If a person wants to appeal a decision of the Director, he or she would be
able to apply to a court for an order to compel the Director to change the
decision. The court would be allowed to make any order it considers
appropriate. The following decisions by the Director would be grounds for
an appeal:

C refusal to correct or cancel a document;
C refusal to file any document required by law to be filed;

C any decision related to the attribution, abbreviation, revocation or
change of the corporation’s name;

C refusal to issue a certificate of discontinuance;
C refusal to revive a corporation; and

C refusal to dissolve a corporation.

Offences with respect to reports

Making or assisting in the making of a report, notice or other document
required by the Act or the regulations to be sent to the Director or any other
person that contains an untrue statement or omits a material fact so as to be
misleading would be an offence. The offence would be punishable on
summary conviction to a fine or to a term of imprisonment not exceeding
six months.

If the offence is committed by a corporation, any director or officer who
knowingly authorized, permitted or acquiesced in the commission of the
offence would be a party to the offence and liable for the fine or term of
imprisonment set out above even if the corporation was not prosecuted or
convicted of the offence.

No person would be guilty of an offence under this section if the person did
not know of the untrue statement or omission, and could not have known of
the untrue statement or omission through the exercise of due diligence.
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Offence

Contravention of any provision of the Act or the regulations for which no
punishment is provided would be an offence punishable on summary
conviction.

Restraining or compliance order

A court would be empowered to issue a compliance or restraining order to
force a corporation or any of its directors, officers, employees or auditor to
comply with its own articles, by-laws or unanimous member agreement, and
with the Act and its Regulations. A court would be allowed to make any
order it considers appropriate. Only a complainant would be able to apply
under this provision.
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