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New Act signals fresh start
for federal not-for-profits
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The Canada Not-for-Profit
Corporations Act (CNCA) will at
long last modernize the out-
dated legislation governing fed-
erally incorporated not-for-profit
corporations (NFPs).

The CNCA received royal
assent on June 23, 2009 and when
proclaimed in force (expected in
early 2011), it will replace the Can-
ada Corporations Act (CCA),
which has remained largely
unchanged since 1917. The CNCA
is modeled on the Canada Busi-
ness Corporations Act (CBCA) and
so for many, the new legislative
scheme is a familiar one. There
are, however, some distinctions
that are important to understand
when working with the CNCA.

The CNCA differentiates
between two main types of not-
for-profit corporations — solicit-
ing and non-soliciting corpora-
tions. The definition of “soliciting
corporation” is based on whether
a corporation received in excess
of $10,000 in public money dur-
ing its last financial year from

(a) public donors;

(b) governments or govern-
ment agencies (whether federal,
provincial or municipal); and

(c¢) other entities that have
themselves received in excess of
$10,000 in the previous financial
year from public donors or from
government.

Under the first category, the
donations or gifts that are to be
included in the computation
must have been “requested” by
the corporation and do not
include donations or gifts from
any donor who is a member,
director or employee of the cor-
poration at the time of the fund-
ing request or persons who are
related by blood, marriage or
cohabitation arrangements with
any of these persons.

Under the third category, the
onus is on the corporation to
inquire from the other entities
whether those entities have
requested funds from the public
or received money from govern-
ment in the last financial year
and if so, in what amount.

Non-soliciting corporations are
a residual category capturing all
other corporations under the Act.
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A soliciting corporation must have at least three directors under the new Act.

Draft regulations to the CNCA
are still in progress and will
determine the effective date of
becoming a soliciting corporation
and the other parameters appli-
cable to the definition.

A soliciting corporation must
have a minimum of three direc-
tors, at least two of whom are not
officers or employees of the corpo-
ration or its affiliates. In addition,
a soliciting corporation must pro-
vide annual financial statements
to the director under the Act
where they are available for public
inspection. The remaining prop-
erty on dissolution of a soliciting
corporation is required to be dis-
tributed to one or more “qualified
donees” within the meaning of
subs. 248(1) of the Income Tax Act
(Canada). There are specific rules
applicable to soliciting corpora-
tions regarding the appointment
of a public accountant and level of
financial review. A unanimous
member agreement is not avail-
able to soliciting corporations.

Since the proposed financial
threshold of $10,000 is so low,
the definition will capture most
NFPs that are registered chari-
ties, as well as NFPs that are in
receipt of public funds such as
government contributions or
grants. In addition, the imposi-
tion of a requirement to distrib-
ute remaining property on disso-
lution to “qualified donees” may
be troublesome for NFPs that are
not registered as charities under
the Income Tax Act.

The CNCA provides for a sys-
tem of incorporation “as of right”

and replaces the current system
of letters patent. The director
under the Act must issue a cer-
tificate of incorporation when
receiving the required documen-
tation and fee. By-laws will no
longer need to be approved by
Industry Canada, but must be
filed within 12 months of mem-
bership approval. However, fail-
ure to file the by-laws does not
affect their validity.

Consistent with the CBCA, the
CNCA abolishes the ultra vires
doctrine. As a result, the state-
ment of purpose in a corpora-
tion’s articles will not operate to
invalidate activities carried on by
the corporation that are not
strictly authorized by the state-
ment of purpose.

Fundamental changes, such as
amalgamation and continuance,
will finally be available to federal
NFPs under the CNCA.

Members under the CNCA
will have several new remedies
available, including the right to
seek an oppression remedy; the
right to seek a court order to
commence a derivative action;
compliance and restraining
orders; and court ordered wind-
up and liquidation at the instance
of a member. These remedies are
unavailable if a court determines
that the corporation is a religious
corporation (not defined), where
the act or omission was based on
a tenet of faith held by the mem-
bers of the corporation and it was
reasonable to base the decision
on the tenet of faith, having
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‘There may be hundreds of such documents’
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legislators that it apply to prior
events,” noted Kent.

Certainly there will be less
confusion for the registrar of pro-
bate, who had declined to issue a
grant of probate in common form
in relation to this handwritten
document because of the defects
in its execution. “This decision
makes it clear, particularly for
registrars of probate, [a holo-
graph will] has to be dated after
August 18, 2008, the date of proc-
lamation,” said Foote.

The implications are less clear
for individuals with such wills and
their executors, noted Kent. “The
implication of this decision is that

Butterworths®

(New EditionD

2" Edition

General Editor: Vic Murray, Ph.D.

$85 + GST
532 Pages | Softcover
October 2009 | ISBN: 9780433462293

across Canada.

New in This Edition

charitable sector

and other financial challenges in
in Canada

management

1 Prepayment required by first time purchasers.

TOTAL PRACTICE

Client Development Research Solutions  Practice Management

The Management of Nonprofit and
Charitable Organizations in Canada,

The Definitive Canadian Text on Leadership and Management

The Management of Nonprofit and Charitable Organizations in
Canada, 2™ Edition is the only comprehensive resource that covers
all aspects of management, for all types of nonprofit organizations
with a Canadian focus. Contributors are experts in their fields, from

e Fully revised and updated to incorporate new best practice
guidelines, new case law, and updated statistics pertaining to the

e Updated discussion on how charities and nonprofit organizations
are affected by federal legislation, including the new Lobbying
Act and Federal Accountability Act

e Updated discussions on strategy formation and plan
implementation, communications, technology, sources of income

e |ncreased coverage of human resource planning and

¢ New diagnostic checklist for assessing the performance of a
nonprofit organization’s board of directors

TaKE ADVANTAGE OF THE 30-DAY RISK-FREET EXAMINATION.

/ww.lexisnexis.c

Please quote Reservation Code 3306 when ordering.

Prices and other details are subject to change without notice. We pay shipping and handling if payment accompanies order.

SOLUTIONS

this much-needed provision,
which the legislators intended
(according to the Hansard record)
to cure technical defects in home-
made wills, will not be available
for any wills made prior to the
statute’s proclamation.”

“There may be hundreds of
such documents out there,” he
added. “This may have the effect of
suspending the application of
these important new curative pro-
visions for a generation because
many people, young and old, living
today with handmade documents
made prior to the date the statute
was proclaimed and believing they
have valid wills are mistaken.” m
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Research Solutions

Vic Murray

The Managemen
of Nonprofit :
and Charitabje
Organizations

in Canada

Second Edition

light of new economic realities

9) 1-800-668-6481
o/

™ LexisNexis

Litigation Services

LexisNexis and the Knowledge Burst logo are registered trademarks of Reed Elsevier Properties Inc., used under
licence. Butterworths is a registered trademark of Reed Elsevier (U.K.) Limited and its affiliated companies.
Other products o services may be trademarks or registered trademarks of their respective companies.

© 2010 LexisNexis Canada Inc. All rights reserved.




18 | March 5, 2010

THE LAWYERS WEEKLY

www.lawyersweekly.ca

Wills, Estates, Charities € Trusts

FOCUS

CRA may plan an audit project aimed at non-profit organizations
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the entity seems to be earning
income, it must be operated for
a profit purpose.

Nonetheless, the case law is
quite consistent in looking to
the real purpose of the income-
earning activity rather than
drawing the inference of a
profit purpose. Indeed, this
should be expected. If the tax
system did not expect non-
profit organizations to earn
profit, there would be no need
to provide them with general
tax exemption —they are
expected to earn profit.

In CRA Document 2009-
0337311E5 dated Nov. 5, 2009,
the CRA took the position, in
response to a taxpayer enquiry,
that if an organization intends
to earn a profit, even to finance
a related non-profit activity or a
planned capital expenditure, it
will generally not qualify as a
non-profit organization.

This is not consistent with
case law, which is more lenient
and permits a non-profit orga-
nization to operate at a planned

profit so long as the profit is for
some non-profit purpose. For
example, in Canadian Bar
Insurance Association v. R.,
[1999] T.C.J. No. 184, the Tax
Court upheld the non-profit
status of the Canadian Bar
Insurance Association (CBIA)
despite its very large surpluses
since the profit, although
planned, was a required part of
the CBIA’s non-profit insurance
function (being required in
order to provide for stable pre-
mium costs). The technical
interpretations ignore this deci-
sion and rely on an earlier deci-
sion where an entity with the
sole purpose of managing a
share sale for the benefit of
pensioners was held to have a
profit purpose.

In technical interpretation
2009-0348621E5 issued Dec.
15, 2009, the CRA concluded
that a condo corporation that
rented a suite for more than the
operating costs of the suite
would thereby endanger its
non-profit status, either because
it had a profit purpose or
because the revenue from the
rental would reduce condo fees
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‘ The case law is quite consistent in looking to the real
purpose of the income-earning activity rather than drawing
the inference of a profit purpose...If the tax system did not
expect non-profit organizations to earn profit, there would
be no need to provide them with general tax exemption.
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and provide a benefit. The CRA
takes the position that if any
activity of an entity, looked at in
isolation, appears to have been
budgeted to earn net income,
then the entity endangers its tax
exemption.

This is a surprising conclu-
sion. While there is caselaw
(Tourbec (1979) Inc. v. M.N.R.,
88 D.T.C. 1442 (T.C.C.)) which
suggests that a discrete activity
run as a for profit business (in
that case a travel agency) would
not be tax exempt because its
profits are designed to support
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another activity (in that case a
student tour operation), this
caselaw does not go so far as to
suggest that incidental profit
from renting out excess capacity
(like a condo suite) disqualifies.

The CRA has not been suc-
cessful in upholding a reassess-
ment of a non-profit organiza-
tion since 1994. Indeed, in BBM
Canada w©. M.N.R., [2008]
T.C.J. No. 254, the Tax Court of
Canada set out a relatively com-
plete synthesis of the 149(1)(1)
jurisprudence. Nonetheless, we
see in the two technical inter-

pretations described above a
continuing attempt by the CRA
to narrow the non-profit orga-
nization tax exemption.

The CRA may be planning
an audit project aimed at non-
profit organizations. Given the
CRA’s restrictive position, any
lawyer acting for or volunteer-
ing with a non-profit organiza-
tion should be concerned if
CRA seeks to audit the entity. m

Robert Hayhoe is a charity tax
partner with Miller Thomson
LLP in Toronto.

‘Dbjective standard of care’ adopted
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regard to the corporation’s activi-
ties. The availability of these rem-
edies means that organizations
will need to carefully review their
membership provisions.

The CNCA provides for an
objective standard of care for
directors that mirrors the objec-
tive standard provided under the
CBCA. The CNCA also estab-
lishes a due diligence defence and
gives directors the right to dis-
sent. However, it does not signifi-
cantly limit personal liability of
directors, unlike Saskatchewan’s

modernized Non-Profit Corpora-
tions Act, 1995.

CCA corporations will have
three years after the CNCA is
proclaimed in force to file articles
of continuance. By-laws will also
have to be ameded or replaced.

Jane Burke-Robertson is a
partner with Carters Professional
Corporation, and practises
charity and not-for-profit law in
the Ottawa office. Terrance Carter
is the managing partner with
Carters Professional Corporation
and is counsel to Fasken Mar-
tineau DuMoulin LLP on chari-
table matters.
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