
The Canada Not-for-Profit 
Corporations Act (CNCA) will at 
long last modernize the out-
dated legislation governing fed-
erally incorporated not-for-profit 
corporations (NFPs). 

The CNCA received royal 
assent on June 23, 2009 and when 
proclaimed in force (expected in 
early 2011), it will replace the Can-
ada Corporations Act (CCA), 
which has remained largely 
unchanged since 1917. The CNCA 
is modeled on the Canada Busi-
ness Corporations Act (CBCA) and 
so for many, the new legislative 
scheme is a familiar one. There 
are, however, some distinctions 
that are important to understand 
when working with the CNCA.

The CNCA differentiates 
between two main types of not-
for-profit corporations — solicit-
ing and non-soliciting corpora-
tions. The definition of “soliciting 
corporation” is based on whether 
a corporation received in excess 
of $10,000 in public money dur-
ing its last financial year from 

(a) public donors; 
(b) governments or govern-

ment agencies (whether federal, 
provincial or municipal); and 

(c) other entities that have 
themselves received in excess of 
$10,000 in the previous financial 
year from public donors or from 
government. 

Under the first category, the 
donations or gifts that are to be 
included in the computation 
must have been “requested” by 
the corporation and do not 
include donations or gifts from 
any donor who is a member, 
director or employee of the cor-
poration at the time of the fund-
ing request or persons who are 
related by blood, marriage or 
cohabitation arrangements with 
any of these persons. 

Under the third category, the 
onus is on the corporation to 
inquire from the other entities 
whether those entities have 
requested funds from the public 
or received money from govern-
ment in the last financial year 
and if so, in what amount. 

Non-soliciting corporations are 
a residual category capturing all 
other corporations under the Act. 

Draft regulations to the CNCA 
are still in progress and will 
determine the effective date of 
becoming a soliciting corporation 
and the other parameters appli-
cable to the definition.

A soliciting corporation must 
have a minimum of three direc-
tors, at least two of whom are not 
officers or employees of the corpo-
ration or its affiliates. In addition, 
a soliciting corporation must pro-
vide annual financial statements 
to the director under the Act 
where they are available for public 
inspection. The remaining prop-
erty on dissolution of a soliciting 
corporation is required to be dis-
tributed to one or more “qualified 
donees” within the meaning of 
subs. 248(1) of the Income Tax Act 
(Canada). There are specific rules 
applicable to soliciting corpora-
tions regarding the appointment 
of a public accountant and level of 
financial review. A unanimous 
member agreement is not avail-
able to soliciting corporations.

Since the proposed financial 
threshold of $10,000 is so low, 
the definition will capture most 
NFPs that are registered chari-
ties, as well as NFPs that are in 
receipt of public funds such as 
government contributions or 
grants. In addition, the imposi-
tion of a requirement to distrib-
ute remaining property on disso-
lution to “qualified donees” may 
be troublesome for NFPs that are 
not registered as charities under 
the Income Tax Act.

The CNCA provides for a sys-
tem of incorporation “as of right” 

and replaces the current system 
of letters patent. The director 
under the Act must issue a cer-
tificate of incorporation when 
receiving the required documen-
tation and fee. By-laws will no 
longer need to be approved by 
Industry Canada, but must be 
filed within 12 months of mem-
bership approval. However, fail-
ure to file the by-laws does not 
affect their validity. 

Consistent with the CBCA, the 
CNCA abolishes the ultra vires 
doctrine. As a result, the state-
ment of purpose in a corpora-
tion’s articles will not operate to 
invalidate activities carried on by 
the corporation that are not 
strictly authorized by the state-
ment of purpose.

Fundamental changes, such as 
amalgamation and continuance, 
will finally be available to federal 
NFPs under the CNCA.

Members under the CNCA 
will have several new remedies 
available, including the right to 
seek an oppression remedy; the 
right to seek a court order to 
commence a derivative action; 
compliance and restraining 
orders; and court ordered wind-
up and liquidation at the instance 
of a member. These remedies are 
unavailable if a court determines 
that the corporation is a religious 
corporation (not defined), where 
the act or omission was based on 
a tenet of faith held by the mem-
bers of the corporation and it was 
reasonable to base the decision 
on the tenet of faith, having 
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for federal not-for-profits

Wills, Estates, Charities & Trusts

legislators that it apply to prior 
events,” noted Kent.

Certainly there will be less 
confusion for the registrar of pro-
bate, who had declined to issue a 
grant of probate in common form 
in relation to this handwritten 
document because of the defects 
in its execution. “This decision 
makes it clear, particularly for 
registrars of probate, [a holo-
graph will] has to be dated after 
August 18, 2008, the date of proc-
lamation,” said Foote.

The implications are less clear 
for individuals with such wills and 
their executors, noted Kent. “The 
implication of this decision is that 

this much-needed provision, 
which the legislators intended 
(according to the Hansard record) 
to cure technical defects in home-
made wills, will not be available 
for any wills made prior to the 
statute’s proclamation.” 

“There may be hundreds of 
such documents out there,” he 
added. “This may have the effect of 
suspending the application of 
these important new curative pro-
visions for a generation because 
many people, young and old, living 
today with handmade documents 
made prior to the date the statute 
was proclaimed and believing they 
have valid wills are mistaken.” 

Reasons: MacDonald v. MacDonald Estate, 
[2009] N.S.J. No. 503.

‘There may be hundreds of such documents’
Retroactive

Continued From Page 16
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A soliciting corporation must have at least three directors under the new Act.

See Not-for-profit Page 18
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the entity seems to be earning 
income, it must be operated for 
a profit purpose.

Nonetheless, the case law is 
quite consistent in looking to 
the real purpose of the income-
earning activity rather than 
drawing the inference of a 
profit purpose. Indeed, this 
should be expected. If the tax 
system did not expect non-
profit organizations to earn 
profit, there would be no need 
to provide them with general 
tax exemption — they are 
expected to earn profit.

In CRA Document 2009-
0337311E5 dated Nov. 5, 2009, 
the CRA took the position, in 
response to a taxpayer enquiry, 
that if an organization intends 
to earn a profit, even to finance 
a related non-profit activity or a 
planned capital expenditure, it 
will generally not qualify as a 
non-profit organization. 

This is not consistent with 
case law, which is more lenient 
and permits a non-profit orga-
nization to operate at a planned 

profit so long as the profit is for 
some non-profit purpose. For 
example, in Canadian Bar 
Insurance Association v. R., 
[1999] T.C.J. No. 184, the Tax 
Court upheld the non-profit 
status of the Canadian Bar 
Insurance Association (CBIA) 
despite its very large surpluses 
since the profit, although 
planned, was a required part of 
the CBIA’s non-profit insurance 
function (being required in 
order to provide for stable pre-
mium costs). The technical 
interpretations ignore this deci-
sion and rely on an earlier deci-
sion where an entity with the 
sole purpose of managing a 
share sale for the benefit of 
pensioners was held to have a 
profit purpose.

In technical interpretation 
2009-0348621E5 issued Dec. 
15, 2009, the CRA concluded 
that a condo corporation that 
rented a suite for more than the 
operating costs of the suite 
would thereby endanger its 
non-profit status, either because 
it had a profit purpose or 
because the revenue from the 
rental would reduce condo fees 

and provide a benefit. The CRA 
takes the position that if any 
activity of an entity, looked at in 
isolation, appears to have been 
budgeted to earn net income, 
then the entity endangers its tax 
exemption. 

This is a surprising conclu-
sion. While there is caselaw 
(Tourbec (1979) Inc. v. M.N.R., 
88 D.T.C. 1442 (T.C.C.)) which 
suggests that a discrete activity 
run as a for profit business (in 
that case a travel agency) would 
not be tax exempt because its 
profits are designed to support 

another activity (in that case a 
student tour operation), this 
caselaw does not go so far as to 
suggest that incidental profit 
from renting out excess capacity 
(like a condo suite) disqualifies.

The CRA has not been suc-
cessful in upholding a reassess-
ment of a non-profit organiza-
tion since 1994. Indeed, in BBM 
Canada v. M.N.R., [2008] 
T.C.J. No. 254, the Tax Court of 
Canada set out a relatively com-
plete synthesis of the 149(1)(l) 
jurisprudence. Nonetheless, we 
see in the two technical inter-

pretations described above a 
continuing attempt by the CRA 
to narrow the non-profit orga-
nization tax exemption. 

The CRA may be planning 
an audit project aimed at non-
profit organizations. Given the 
CRA’s restrictive position, any 
lawyer acting for or volunteer-
ing with a non-profit organiza-
tion should be concerned if 
CRA seeks to audit the entity. 

Robert Hayhoe is a charity tax 
partner with Miller Thomson 
LLP in Toronto. 

CRA may plan an audit project aimed at non-profit organizations
Exemption
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Promissory notes get
new limitation period
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Corporate
compliance
programs
reduce risk

Lawyers who draft promissory
notes will be relieved to know that
recent amendments to the Limita-
tions Act, 2002 provide that the lim-
itation period on such notes begins
to run not as soon as the note is
issued — as was the case — but
following a default after a demand
for payment.

Hare v. Hare
Much to the surprise and con-

sternation of many practitioners, in
Hare v. Hare, [2006] O.J. No. 4955
the Ontario Court of Appeal held

that the limitation period for
demand promissory notes began to
run as soon as the note was issued,
and not following a default after a
demand for payment. This meant
that demand notes issued after Jan.
1, 2004, when the basic limitation
period was changed from six years

to two years, became statute-barred
two years from issuance unless
there was a payment of interest or
principal or a written acknowledge-
ment of indebtedness that would
restart the clock on the limitation
period. 

Often, in estate planning, private
corporations or loans among family
members, no payments of interest
or principal occur for many years.
In Hare, a mother was unable to sue
her son on a demand note when her
statement of claim was issued more
than six years after her son’s last

payment, although it was only a few
months after she had demanded
payment. 

In order to avoid demand notes
becoming inadvertently unenforce-
able after Hare, lawyers were
forced to revise their demand note
precedents to draft around the deci-
sion. Revisions included providing
that a note only became due a cer-
tain period after demand, that the
limitation periods didn’t start to run
until after a default following a
demand, or contracting out of limi-

See Promissory Page 11

As we continue through the year
in a state of economic uncertainty,
businesses must be especially vigi-
lant to ensure that their practices
remain on the right side of Cana-
dian competition law.  An effective
corporate compliance program can
be an important first step to mini-
mizing legal risk.  

The presence of an effective and
up-to-date compliance program
may be especially important in light
of significant and wide-sweeping
amendments to Canadian competi-
tion law which are currently being
considered as part of Bill C-10
(including, for example, the cre-
ation of a criminal offence for cer-
tain types of agreements between
competitors).  

Late last year, the Competition
Bureau released its revised bulletin
on corporate compliance programs.
The bulletin provides the bureau’s
perspective on the “essential com-
ponents” of a credible and effective
corporate compliance program in
accord with the Competition Act
and Canadian packaging and
labelling legislation.  The bulletin
also outlines how the presence (or
absence) of an effective compliance
program may influence the bureau’s
enforcement decisions.  

For companies looking to intro-
duce a corporate compliance pro-
gram, the bulletin includes a basic
template.  Where businesses

DAVID
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ift cards have become wildly
popular in Canada. Their
main appeal is that they

make easy gifts: they’re compact,
lightweight, and flexible. They’re
available in a wide range of retail
outlets, and they take the guesswork
out of gift giving. This has resulted in
gift cards becoming a multi-billion
dollar industry in Canada.

However, with all of these sales
comes a problem for retailers: how
do you encourage recipients to use
their cards within a reasonable
amount of time? The answer for
many retailers has been to impose
expiry dates or to reduce the value
of unused cards over time. That
solution is effective, but unpopular
with consumers. 

As a result, many provincial gov-
ernments (including Alberta, B.C.,
Saskatchewan, Manitoba, Ontario,
Nova Scotia and New Brunswick )
have passed legislation to deal with
this and related gift card issues.

Expiry dates
Most gift card legislation prohibits

expiry dates. Violating this rule is
considered to be an unfair practice in
many jurisdictions that can lead to

penalties and other remedies. In addi-
tion, retailers that are subject to gift
card legislation are required to
redeem the gift cards regardless of
any expiry date on the cards. 

There are some exceptions to this
rule. For example, B.C., New
Brunswick and Ontario laws permit
expiry dates on cards that are sold for
a specific good or service. And B.C.
and New Brunswick laws permit
expiry dates on cards that are issued
for charitable or marketing purposes
in certain circumstances. 

Saskatchewan’s legislation con-
tains an interesting twist. It allows
expiry dates on gift cards, but states

that the expiry date only applies to
the plastic card; it doesn’t apply to the
balance remaining on the card. It also
requires issuers to replace an expired
card at no cost to the consumer.

Fees
Most gift card legislation pro-

hibits suppliers from charging any
fees to gift card customers. There are
some exceptions, however.

For example, Alberta law permits
a one-time fee for activating the card
at the time of purchase, or for cus-
tomizing a card or replacing a lost or
stolen card. B.C. and Ontario law
also allow a fee for customizing or
replacing a card. 

Some jurisdictions (such as B.C.,
New Brunswick and Ontario) allow
suppliers to charge a monthly fee on
unused balances if: (a) the card can
be used to purchase goods or serv-
ices from multiple unaff iliated
retailers, (b) the fees don’t exceed a
certain amount (for example, $2.50
per month), and (c) the fees aren’t
charged until a certain amount of
time has passed (for example, 15 to
18 months in B.C., depending on the
circumstances). 
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The simplest way comply 
with most gift card legislation 
in Canada is to observe the
following rules:

Don’t include an expiry date
on gift cards.

Don’t charge a fee to
consumers in excess of the value
of the cards.

Include short, plain language
terms on the back of the gift
card, and make sure these terms
are clearly visible at the time of
purchase.

Include the retailer’s contact
information on the cards.

Ensure the retailer’s contracts
with gift card distributors comply
with the above requirements.

PRACTICE TIPS

G

Gift cards
Retailers need to follow the rules

See Gift Page 10
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A recent U.S. Court of Appeals 
decision raises important patent 
ownership issues for universities 
in Canada — and for innovators.

“Universities are different from 
typical corporations. They have 
employees, but these employees 
often act in a much more 

independent manner. This has 
implications when you start to 
innovate,” George Locke, a partner 
with Ogilvy Renault LLP in 
Montreal told The Lawyers Weekly
in an interview.

“In corporations, there usually 
isn’t much doubt who owns the 
rights. It’s cloudier with universi-
ties,” he added.

In Board of Trustees of the 

Leland Stanford Junior University 
v. Roche Molecular Systems, Inc.,  
ownership claims for patents on 
technology used in HIV detection 
kits was disputed. 

Mark Holodniy was an employ-
ee of Stanford University and as 
such signed a copyright and patent 
agreement that obligated him to 
assign his inventions to the univer-
sity. As part of his work, the 

researcher collaborated with a 
company called Cetus, which was 
subsequently purchased by Roche. 

Holodniy signed a visitor’s con-
fidentiality agreement with Cetus 
that stated he “will assign and 
do(es) hereby assign to Cetus, my 
right, title, and interest in each of 
the ideas, inventions and improve-
ments” that Holodniy may devise 
“as a consequence of” his work. 

His agreement with the university, 
on the other hand, stated that he 
“agree(d) to assign or confirm in 
writing” his interest in any inven-
tions.

It was that language that ultim-
ately became the focus of the law-
suit. “The court concluded that 
agreeing to assign was not an 
actual assignment,” Locke noted.
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Record labels face 
a major lawsuit                
alleging exploitation            
of musical works

DETAILS ON a pro-
posed class action that’s 

been hovering under the radar 
have exploded on the web, where 

the buzz has been as big as its poten-
tial outcome.
In December, law professor Michael 

Geist, who holds the Canada Research Chair 
in Internet and E-commerce Law at the 

University of Ottawa’s Faculty of Law, drew 
attention to the proceeding, The Estate of Chet 

Baker v. Sony BMG Music et al., which was filed in 
the Ontario Superior Court of Justice in August 

2008.
“The sheer scope and size of the 

alleged infringements is huge by 
Canadian standards,” explains Geist, 
who is an advisor to the U of O-based 
Samuelson-Glushko Canadian Internet 
Policy and Public Interest Clinic, which 
serves as co-counsel to the plain-
tiffs — although Geist is not involved in 
the case.

Canada’s recording industry 
giants — Sony BMG Music (Canada) Inc., EMI Music 
Canada Inc., Universal Music Canada Inc., Warner 
Music Canada Co., along with their parent, subsidiary 
and affiliated companies — could be on the hook for 

more than $6 billion, according to Geist. He says that 
amount is based on the option of statutory damag-

es — set at a maximum of $20,000 per infringe-
ment — in a case that involves over 385,000 

sound recordings.
However, calculating statutory damages is 

an issue the court might have to resolve. Is 
an infringement based on a single repro-

duction of a musical work or an entire 
run of multiple copies?

Geist notes that while class 
actions involving copyright 

are rare, there have 
been notable exceptions, 
primarily with Robertson v. 
Thomson Corp., [2006] 2 S.C.R., in 
which the plaintiffs will receive $11 
million in a settlement reached last year. 
But he says that in terms of size, the case 
involving the estate and management com-
pany of the late jazz musician Chet Baker as 
lead plaintiff could be bigger.

The statement of claim alleges that since at 
least 1988, the defendant record companies “know-
ingly and deliberately infringed class members’ copy-
right in musical works by systematically… making and 
authorizing the making of sound recordings of the 
musical works of plaintiffs and the class members with-
out securing a license to do so” and “selling or renting 
out… copies of sound recordings of class members that 
the companies knew or should have known infringed the 
copyright of the plaintiffs and the class members.” It’s 
expected that many of the works at issue were reproduced 
as compilations or presented as live recordings.

The plaintiffs also seek a declaration that the defen-
dant record companies “have been unjustly enriched by 
their failure or refusal to compensate the class members 
for the exploitation of their musical works.” In addition, 
the plaintiffs want a court order requiring the labels to 
pay for and submit to an independent audit of their 
books and records, including the contents of the 
“pending lists” concerning musical works produced 
by them without license and “any gains made as a 
result of such reproductions” as well as unpaid 
mechanical royalties (the current rate is about 
nine cents per recorded work) and any inter-
est earned on them.

A pending list features recordings for 
which record labels — based on a vari-
ety of reasons such as the inability 
to locate the copyright 
owner — have not obtained 

See Baker Page 13
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regard to the corporation’s activi-
ties. The availability of these rem-
edies means that organizations 
will need to carefully review their 
membership provisions.

The CNCA provides for an 
objective standard of care for 
directors that mirrors the objec-
tive standard provided under the 
CBCA. The CNCA also estab-
lishes a due diligence defence and 
gives directors the right to dis-
sent. However, it does not signifi-
cantly limit personal liability of 
directors, unlike Saskatchewan’s 

modernized Non-Profit Corpora-
tions Act, 1995.

CCA corporations will have 
three years after the CNCA is 
proclaimed in force to file articles 
of continuance. By-laws will also 
have to be ameded or replaced.

Jane Burke-Robertson is a 
partner with Carters Professional 
Corporation,  and practises 
charity and not-for-profit law in 
the Ottawa office. Terrance Carter 
is the managing partner with 
Carters Professional Corporation 
and is counsel to Fasken Mar-
tineau DuMoulin LLP on chari-
table matters.

‘Objective standard of care’ adopted
Not-for-profit
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the inference of a profit purpose...If the tax system did not 
expect non-profit organizations to earn profit, there would 
be no need to provide them with general tax exemption.
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