
The Canada Revenue Agency
(CRA) recently released its pro-
posed guidance on the protection
of human rights and charitable
registration for determining
whether a human rights organi-
zation can be registered as a
charity under Canada’s Income
Tax Act. 

The guidance explains what
human rights organizations need
to do to obtain and maintain
their charitable status, and sig-
nificantly broadens the spectrum
of charitable work that human
rights charities may engage in.
In light of the numerous human
rights charities that operate out-
side of Canada, the guidance
addresses international issues
that need to be considered.

In general terms, organiza-
tions that are seeking to become
registered charities must have
purposes that are considered, at
law, to be charitable. At common
law, it has been established that
there are four categories under
which a charitable purpose must
fall: the relief of poverty,
advancement of education,
advancement of religion and
other purposes beneficial to the
community. 

Previous direction from CRA
on this matter was in the form of
a brief 2003 Summary Policy
(CSP-H08) that explained that
charities could conduct and dis-
seminate research on the mainte-
nance and observance of human
rights, which would fall solely
under the advancement of educa-
tion. The guidance would signifi-
cantly broaden the scope of
acceptable charitable purposes by
providing guidelines and specific
examples of how the protection
of human rights may be properly
characterized as advancing any of
the four categories.

Generally, a registered charity
must also operate to provide a
tangible benefit to the public or
sufficient segment of the public.
Any private benefit must be rea-
sonable, necessary and inci-
dental. However, according to
the guidance, the public benefit
of protecting human rights may
be intangible, but will still be
considered to be for the benefit
of the public because of the clear
general consensus that it is a
benefit, as evidenced by the vast
array of domestic and interna-
tional legal instruments that have
the purpose of protecting human
rights. 

Moreover, CRA recognizes
that the breadth of human rights
issues means that a charity’s
focus on particular issues, geo-
graphic regions or vulnerable
groups should be acceptable as
long as the restriction of the
public benef it is justif iable.

Therefore, organizations that
focus on a particular country or
region in the international con-
text should generally be able to
qualify as a registered charity,
even though there is a restriction
in the extent of the resulting
public benef it. However, the
guidance stresses that nothing
diminishes charities’ obligations
under Canadian anti-terrorism
legislation and provides a link to
further resources for those oper-
ating internationally.

For the purposes of the guid-
ance, “human rights” are those
individual rights and freedoms
acknowledged, within their pre-
scribed limitations, in specif ic
legal instruments, such as the
Canadian Charter of Rights and
Freedoms, various federal and
provincial human rights legisla-
tion and human rights treaties
that are binding on Canada. 

Other instruments may also
be included in this def inition,
provided that their relevant por-
tions are “sufficiently similar” to
the human rights instruments
that are listed in the guidance,
but no further explanation is pro-
vided regarding what might be
considered to be suff iciently
similar. The “protection of
human rights” is def ined in the
guidance as “activities that seek
to encourage, support, and
uphold human rights that have
been secured by law, internation-
ally or domestically,” and
expressly excludes advocacy for
new legal rights at any level. 

Under the Income Tax Act and
at common law, organizations
cannot be charitable if they are
established for a political pur-
pose. As such, the guidance

emphasizes the fact that human
rights charities will often need to
work outside of existing political
and legal structures, and there-
fore must ensure that their chari-
table purposes are not political
as well. 

A political purpose might
include lobbying governments to
amend human rights law or to
sign a particular treaty, but
would not include the charity
simply investigating and
reporting violations of existing
human rights. While political
purposes are always impermis-
sible, CRA recognizes that
human rights charities may
engage in some non-partisan
political activities, provided that
those activities use no more than
10 percent (or 20 percent for
smaller charities) of the charity’s
resources, and the activities are
connected and subordinate to the
charity’s purposes.

Human rights charities that
seek to operate internationally
are cautioned that the concept of
“political purposes” is not uni-
versal. For example, the death
penalty is not uniformly
accepted or rejected as a human
rights abuse in every country,
and therefore, advocacy against
the death penalty may be polit-
ical in nature in some countries
and non-political in others. 

As such, what is permissible
from the perspective of CRA is a
highly contextual matter. Orga-
nizations that operate in a for-
eign country or jurisdiction
cannot rely on human rights
norms in Canada but instead
need to determine what interna-
tional or domestic laws are
applicable.

The guidance therefore pro-
vides existing charities and
applicant organizations with far
greater clarif ication of the rele-
vant issues and considerations in
protecting human rights.
Although there are obvious diffi-
culties in distinguishing between
permissible and impermissible
political activities, the variety of
examples provided in the guid-
ance indicate that charities will
have a practical framework to
assess the suitability of their
activities. This is obviously a
good development for the chari-
table sector in Canada.

CRA has made the full text of
the proposed guidance available
on its website at www.cra-arc.
gc.ca/tx/chrts/cnslttns/ghrg-eng.
html. �

Terrance Carter is the man-
aging partner with Carters Pro-
fessional Corporation and is
counsel to Fasken Martineau
DuMoulin LLP on charitable
matters.
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There’s a foul smell in thousands of homes in Florida – and home-
owners believe the rotten-egg odour is coming from the imported Chi-
nese drywall used to build their homes. 

The homeowners, mainly from Florida as well as some other U.S.
states, suffer from eye, skin and breathing irritations and nosebleeds, as
well as having to replace copper pipes, electrical wiring and air condi-
tioners due to corrosion. They blame the fumes emanating from the dry-
wall. Testing shows that the drywall is emitting sulfur-compound gases,
according to The Wall Street Journal.

A number of government agencies, as well as state health depart-
ments, are investigating the problem to determine whether a health
hazard exists. Owners faced with the cost of replacing the drywall and
electrical wiring hope to recover their losses through lawsuits, but may
have difficulty suing the foreign-based manufacturers.  

There’s something rotten in the state of Florida – and homeowners
intend to prove that it’s their Chinese drywall. — Natalie Fraser

A legal oddity in Cross-border Law

Something rotten in the state of Florida
‘‘

Human rights
charities that seek
to operate
internationally are
cautioned that the
concept of “political
purposes” is not
universal.

CARAMAN / DREAMSTIME.COM

CRA draft guidance clarifies the rules for
human rights charities operating abroad
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Tribunal says no

to costs against lawyers
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The Ontario Municipal Board

(OMB) recently dismissed a $3.2

million  cost claim against residents

— and their lawyers — who lost

their f ight against a developer,

f inding that an award in that

amount would have a chilling effect

on public participation. The board

also ruled that it can only award

costs against the parties appearing

before it, not non-parties such as

their lawyers, except when those

non-parties are the “real litigants.”

The developer proposed the con-

struction of a large marina and

resort community on Big Bay Point

on Lake Simcoe in Ontario. The

project was opposed by residents

and several levels of government.

Although the developer reached a

settlement with the various levels of

government, some local residents

remained opposed to the resort.

They took their fight to the OMB,

which ruled in favour of the devel-

oper. The developer then brought an

application for costs against the res-

idents and against their lawyers per-

sonally — an action some called a

SLAPP (strategic lawsuit against

public participation).

The OMB concluded that “an

award of costs anywhere near the

amount requested would create a

chilling effect” on public participa-

tion in legal matters. It stated that

“it is for this reason that the Board

has restricted awards of costs to the

clearest of cases, where the conduct

complained of is unreasonable and

improper,” which it found was not

the case in this matter. It rejected an

award of costs against either the

residents or their lawyers.

The OMB then analyzed

whether it had jurisdiction to award

costs against legal counsel.

Although it concluded that this

issue was “moot in light of the deci-

sion regarding conduct,” the OMB

reasoned that the novelty of the

claim justified comment.

Although the once hot real

estate market in Canada has

cooled in recent months, both the

residential and commercial mar-

kets in many areas of western

Canada have remained buoyant.

Saskatchewan and other western

provinces have experienced a

boom in condominium develop-

ment in both the residential and

commercial sectors, partly due to

an influx of out-of-province

clients interested in investment

and owner-occupied real estate. 

Clients looking at f inancing,

developing or purchasing condo-

minium property need to ensure

that condominium corporations

have adequately funded capital

reserves. The provincial legislative

regulation of the contents and

timing of prescribed reserve fund

studies runs the spectrum from

minimal (for example, in Manitoba

and B.C.) to comprehensive (for

example, in Ontario). With the

growing trend of inter-jurisdic-

tional commuting and investment,

counsel should be aware of these

divergent legislative requirements. 

In each of the provinces dis-

cussed below, condominium corpo-

rations are required to establish and

maintain at least one capital reserve

fund for major repairs or replace-

ment of common elements or assets

of the corporation. The western

provinces and Ontario regulate the

capital reserve fund by requiring

periodic studies on the state of the

condominium and its fund.

A reserve fund study is a snap-

See Costs Page 10
See Reserve Page 9

Provinces differ
on condo
fund study
requirements
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Taking on
city hall —
and losing

In today’s tough economic times, it ismore important than ever to firmly bindpurchasers to real estate transactions sothat they have little or no ability to getout of the deal. 
First things first: educate your clientsto get you, the solicitor, involved inadvising on, drafting and negotiating theagreement up front. 

The best way to ensure that a pur-chaser will follow through with a pur-chase transaction is to pick the right pur-

chaser. Clients need to be wary ofchoosing a purchaser based solely on thehighest purchase price — those pur-chasers may be the first to flee a deal ifthey cannot afford an inflated price in adownward market. 
Advise clients to obtain as muchinformation as possible on potential pur-chasers, including their corporate struc-ture, general business plan, credit ratingand financial information. A shell com-

SYBIL
JOHNSON-
ABBOTT

Strategies to bindyour purchaser

See Purchasers Page 11
See Park Page 13

“Not in my backyard” may be acommon mantra of concernedneighbours, but just because landabuts someone’s property does notmean they have the right to sayhow that land will be used — evenif the land is owned by the townthey live in, according to theSupreme Court of Nova Scotia.In Peterson v. Kentville (Town),[2008] N.S.J. No. 619, the courtconcluded that neighbours have asufficient interest when a bylaw isbeing made or amended or a minorvariance is sought, but not when alandowner applies for a permit dueas a matter of right. 
In this case, the applicant, FloydPeterson, opposed the Town ofKentville building a small play-ground and creating a park on landbehind his residence. The land inquestion was deeded to the NovaScotia town in 2006 with the inten-tion that the deed discharged thedeveloper’s obligation to provideland for “trails, parks, playgroundand similar public purposes.”When public meetings wereheld to discuss what was to be donewith the lot, the abutting residentsall opposed any development “thatwould include a playground.” Inthe end, the Kentville Parks andRecreation Advisory Committee— and not the town council —determined that a pocket park witha modest play area and somewalking trails would be con-structed. This decision was thenchallenged.

Among the key issues exploredby the court was whether thestanding committee had authorityto make the decision and whetherprocedural fairness was afforded.

DONALEE MOULTON  HALIFAX
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LUIS MILLAN MONTREAL

For the third time since 2005, the
Quebec Court of Appeal has
allowed an appeal and ordered a
new trial because of the failure to
respect the language rights of an
accused. The ruling admonishes
trial judges and Crown counsel for
failing to protect those rights.In setting aside the guilty ver-

dict of second degree murder
delivered on June 2006 by a
Quebec Superior Court jury, the
appeal court found that the rights
of Bertam Dow under governing
appellate case law interpreting s.
530.1 of the Criminal Code, and
s.14 of the Canadian Charter of
Rights and Freedoms, were not
respected. Hence, the curative
provisions of subs. 686(1)(b) of
the Code could not be applied.

“Trial judges and Crown counsel
therefore have every interest in
being alert to the existence of these
rights by acting to protect them to
avoid orders for new trials, even if,
as in the case of Mr. Dow, defence
counsel do not fully assert them,”
said Judge Alan Hilton in a unani-
mous 26-page ruling.Even more striking, according to

McGill constitutional law professor
Robert Leckey, the ruling under-
lines the fact that it has never been
necessary in Quebec to make an
application under s. 530(1) of the
Code for the trial of an anglophone
to take place before an English-
speaking jury with a trial judge and
Crown prosecutor able to fully par-
ticipate in English. Indeed, Judge Hilton goes so far

as to flatly state that the addition of
s. 530 “had no practical effect” in
Quebec. He points out that the pro-
visions of Quebec legislation
dealing with the composition of
juries dates back prior to Confeder-
ation, and contemplates the exis-
tence of exclusively English-
speaking juries for both civil and
criminal cases.

Under s.530(1), an accused has
an “absolute right” to equal access
to a trial in the language he con-
siders to be his, providing an appli-
cation is made on a timely basis —
and that such rights are not merely
procedural but substantive.“The appeal court is drawing

Does Canada need to protect

women from polygamy? In January,

B.C. Attorney General Wally Oppal

charged two men from Bountiful, Win-

ston Blackmore and James Oler, with

polygamy. Blackmore and Oler will

invoke the Canadian Charter of Rights
and Freedoms to challenge the consti-

tutionality of the polygamy prohibition

in s. 293 of the Criminal Code. Oppal

will justify infringing their Charter

rights by claiming the polygamy prohi-

bition protects women.Why were no women charged? Did

Oppal not relish the optics of responding

to a woman’s constitutional challenge by

claiming that her protection justifies the

prohibition? Second-guessing the life

choices of an adult woman constitutes

paternalism, according to Brock Univer-

sity politics professor Matthew Hennigar.
Do women believe they need protec-

tion from polygamy? How will their

views become known when none are

parties to the case? The stylized rituals

that govern Charter litigation give no

thought to hearing from women.
Instead, the accused will begin by

claiming violations of their Charter

rights. Blackmore has long maintained

that he would rely on the guarantee of

religious freedom in s. 2(a) of the

Charter. He should have no difficulty

sustaining this claim since multiple

marriages are a tenet of the Fundamen-

talist Church of Jesus Christ of the

Latter Day Saints (FLDS), the variant of

Mormonism that he practises, and given

his belief in this tenet is sincere as

required by Syndicat Northcrest v.
Amselem [2004] S.C.J. No. 46.Following the advice of Osgoode law

Professor Susan Drummond and the

B.C. Civil Liberties Association, the

accused might invoke R. v. Morgentaler,
[1988] S.C.J. No. 1 to argue that the

vague wording of s. 293 (“Every one

who...agrees...to...enter into...any kind of

conjugal union with more than one

person at the same time”) infringes their

right to liberty under s. 7 of the Charter.

They might also turn to the Canadian

Supreme Court’s formal equality

jurisprudence in R. v. Hess; R. v. Nguyen,

[1990] S.C.J. No. 91 to claim infringe-

ment of their sex equality rights under s.

15(1) of the Charter because prosecutors

never charge women with this crime. 
The real contest will occur at the s.

1 justification stage. Attorney General

Oppal will argue that prohibiting

polygamy protects women from sexual

exploitation. Apparently, the Harper

government will also defend s. 293,

raising “Canadian values” as the basis

for derogating from the protection of

Charter rights. Redolent of “family

values,” Canadian values include pro-

tecting women’s gender equality and

the rule of law.
Protecting women is a hard sell under

the Oakes test that courts use to justify

limiting rights under s. 1  (R. v. Oakes,

[1986] 1 S.C.R. 103 requires a measure

that limits rights to serve a pressing and

substantial objective, as well as to meet

the three prongs of a proportionality test

— rational connection, minimal impair-

ment and proportionality). When the

polygamy prohibition was included in

the first comprehensive Criminal Code
in 1893, it was animated by the desire to

protect the Christian definition of mar-

riage while discouraging Mormon and

ex-Mormon immigration. Although the

Language
rights violationearns accusednew trial

See Polygamy Page 10

See Language Page 11

BEVERLEY BAINES

LEFT: Two girls from the polygamous community of Bountiful walk through the area. TOP RIGHT: B.C. Attorney General Wally Oppal

charged two men from Bountiful with polygamy. BOTTOM RIGHT: Winston Blackmore, religious leader of Bountiful’s polygamous community.
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