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democratic institutions and policy, there can be no recourse to rights or freedoms.

The Honourable Justice Frank lacobuccil

Introduction

All world religions follow some equivalent to the “Golden Rule” for Christians:
“Love your neighbour as yourself.”2 This principle also forms the basis of tort
law in common law jurisdictions, as reflected in Lord Atkin’s comment in Dono-
ghue v. Stevenson: “[t]he rule that you are to love your neighbour becomes in
law, you must not injure your neighbour.”3

The majority of individuals who hold religious convictions would agree that
practical applications of their faith, such as teaching others about their religious
experience in the context of everyday life, is as important as engaging in reli-
gious worship. Thus, for most religious faiths, worship and practical applica-
tions of faith are not and cannot be made to be mutually exclusive in relation to
determining the boundaries for the advancement of religion as a head of charity,
as they constitute two sides of the same coin.

* This article has been updated and condensed as of November 2006 from an earlier ver-
sion of the paper presented at the CBA/OBA 3rd National Symposium on Charity Law
on May 6, 2005. The original paper was based, in part, on a Church Law Bulletin writ-
ten by Carter, Terrance S. & Jacqueline M. Demczur (formerly Connor). “Advancing
Religion as a Charity: Is it Losing Ground?” (2004) Church Law Bulletin No. 6, available
at <www.churchlaw.ca>. The authors would also like to recognize the contribution of
Nancy Claridge, who practices with Carters Professional Corporation and who assisted
in editing the final version of this article. Any errors in this article are solely those of the
authors.
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It is the practical manifestations of faith that make religion valuable to society.
Society depends, to a great extent, on religion to teach morality and civility to
its members. In this regard, the Chief Justice of the High Court of Australia re-
marked that

[i]t is the general acceptance of values that sustains the law and social behaviour; not
private conscience. Whether the idea is expressed in terms of teaching, or communi-
cation, there has to be a method of getting from the level of individual belief to the
level of community values. Religion is one method of bridging that gap.4

The principle that religion should be broadly defined in order to include practical
manifestations of religious beliefs was affirmed in the Supreme Court of Canada
decision of Syndicat Northcrest v. Amselem.> This was the first opportunity the
Court had to articulate the boundaries of freedom of religion. The court stated
that religious practice is as important as religious belief and acknowledged that
religion should be broadly defined. This was echoed in the Court’s decision in
Reference re Same-Sex Marriage, which confirmed that “[t]he protection of free-
dom of religion afforded by s. 2(a) of the Charter [of Rights and Freedoms]6 is
broad and jealously guarded in our Charter jurisprudence.”’

Historically, there are four heads of charity recognized by the courts: relief of
poverty, advancement of education, advancement of religion, and other purposes
beneficial to the community.8 In Canada, the Charities Directorate of the Canada
Revenue Agency (“CRA”) functions in an administrative role as regulator in
defining the boundaries of advancement of religion. CRA determines whether
charitable status should be granted to a religious organization that applies for
it or attempts to maintain it following an audit. CRA’s role in this regard arises
from its authority under the Income Tax Act® to establish policies that assist in
determining whether an applicant is charitable at common law. Since unsuccess-
ful applicants can seldom afford to judicially challenge CRA’s denial of char-
itable registration, CRA’s administrative decisions often become the de facto
equivalent of the rule of law in determining charitable status. In recent years, the
other three heads of charity (i.e., relief of poverty, advancement of education,
and other purposes beneficial to the community) have generally been broadened
in both their scope and application by the courts and CRA, as is evident in the
new CRA policy entitled Assisting Ethnocultural Communities.10 In this regard,
Canadian religious charities expect that the definition of advancement of religion
should similarly be broadened in order to reflect the diversity of faiths in Canada
and to facilitate the breadth in the practical manifestations of those faiths.

Given this context, the purpose of this article is to provide an explanation of the
historical perspective concerning advancement of religion as a head of charity
by examining influential case law that has defined the scope of advancement of
religion. A discussion then follows regarding how the Charter has impacted the
definition of religion and may impact advancing religion as a head of charity in
the future.
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As a result of somewhat inconsistent judicial decisions, it is difficult to predict
what will happen in Canada concerning the advancement of religion as a head
of charity. Nevertheless, this article attempts to address the question posed in
its title: *Advancing religion as a head of charity: What are the boundaries?”
and suggests that based upon the predominance of judicial decisions to date, the
overarching value of religion to society, and Charter considerations, advance-
ment of religion as a head of charity should be broadly interpreted by the courts
and CRA when determining whether religious organizations should be granted
and/or allowed to retain their charitable status under the Income Tax Act (ITA).

A. Overview of Advancement of Religion

1. Historical Background for the Advancement of Religion as a Head of
Charity

When considering whether a purpose is charitable at law, the courts and CRA
have historically relied upon the House of Lords decision in Special Commis-
sioners of Income Tax v. Pemsel,!! a decision emanating from the preamble of
the Statute of Elizabeth 1601,12 which provided a list of charitable purposes rec-
ognized at law at that time.13 Hubert Picarda suggests that “[t]he purpose of the
preamble was to illustrate charitable purposes rather than to draw up an exhaust-
ive definition of charity.”14

By the 19™ century, courts began recognizing that it was inappropriate to draw
distinctions between different religions when determining whether a gift made
for the purposes of advancing religion was valid. In Thornton v. Howe, the court
showed deference towards sincere religious beliefs, even those on the fringe of a
particular faith.1® This principle was subsequently affirmed in Bowman v. Secu-
lar Society Ltd.16 and National Anti-Vivisection Society v. Inland Revenue Com-
missioners.1’

As a result of the Pemsel decision, advancement of religion was clearly rec-
ognized as a head of charity. Lord Pemsel, the plaintiff, was a treasurer of the
Moravian Church who sued the Income Tax Commissioners on behalf of the
church for having denied the church a property tax rebate that was normally
given to charities. The main issue at trial was whether the Moravian Church,
the stated purpose of which was to maintain, support, and advance missionary
establishments among heathen nations, could be considered a charitable trust.18
At trial, the court rejected Pemsel’s application and found that the purposes of
the Moravian church were not charitable as they were not solely directed towards
the relief of poverty.

This decision was reversed on appeal and was further appealed by the Tax Com-
missioners to the House of Lords, where Lord MacNaghten rejected the notion
that relief of poverty is the only valid charitable object and acknowledged that
advancement of religion can take various practical forms, including the zealous
missionary work undertaken by the Moravians. The following passage best illus-
trates the principle established by that decision:
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“Charity” in its legal sense comprises four principal divisions: trusts for the relief of
poverty; trusts for the advancement of education; trusts for the advancement of reli-
gion; and trusts for other purposes beneficial to the community, not falling under any
of the preceding heads. The trusts last referred to are not the less charitable in the eye
of the law, because incidentally they benefit the rich as well as the poor, as indeed,
every charity that deserves the name must do either directly or indirectly.19

This statement clearly negated the narrow view of the definition of charity ex-
pressed by the Crown’s counsel who argued in the case that

[c]harity implies the relief of poverty and that there must be in the mind of the donor
an intention to relieve poverty.20

Canadian courts and CRA have historically relied upon the Pemsel decision to
determine what is a charity at common law and have thus consistently recog-
nized advancing religion as an accepted head of charity, unique from the relief
of poverty. In the seminal Supreme Court of Canada decision, Vancouver Society
of Immigrant and Minority Women v. Canada (Minister of National Revenue),2!
the existence of the four heads of charity enumerated in the Pemsel decision and
their origin in the preamble of the Statute of Elizabeth 160122 was reaffirmed.
However, the court in the Vancouver Society decision remarked that charitable
purposes listed in this statute are “not to be taken as the only objects of charity
but are given as instances”23 and that “the court has always had the jurisdiction
to decide what is charitable.”24

2. How do the Courts Determine What is Charitable at Law?

In the Vancouver Society decision, the Court explained that a charitable purpose
“seeks the welfare of the public” and “is not concerned with the conferment of
private advantage.”?> To be considered charitable, two essential attributes are
required:

(1) voluntariness (or what I shall refer to as altruism...); and
(2) public welfare or benefit in an objectively measurable sense.26

The courts have held that a charitable purpose trust must have purposes that
are exclusively and legally charitable, and must be established for the benefit
of the public or a sufficient segment of the public.2” Therefore, generally only
“religious services tending directly towards the instruction or edification of the
public” are considered “charitable.”28 This “public benefit” requirement applies
to all four heads of charity but is “attenuated under the head of poverty.”2°

In the Vancouver Society decision, the Court stated that the focus of their analy-
sis should be more on the purpose of the charitable activity than on the activity
itself.30 The Court emphasized that, “it is really the purpose in furtherance of
which an activity is carried out, and not the character of the activity itself, that
determines whether or not it is of a charitable nature.”3! As a result,
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even the pursuit of a purpose which would be non-charitable in itself may not dis-
qualify an organization from being considered charitable if it is pursued only as a
means of fulfillment of another, charitable, purpose and not as an end in itself.32

In his dissenting judgment in the Vancouver Society decision, Justice Gonthier
provides the following example to illustrate this point:

supposing the example of a company which published the Bible for profit, and
compared it to one which published the Bible without a view to profit, but with the
purpose of distributing copies of it to the public. In each case, the activity engaged
in—publishing the Bible—is identical. But the purposes being pursued are very dif-
ferent, and consequently the status of each company also differs. Although the for-
mer company clearly would not be pursuing a charitable purpose, the latter almost
certainly would be.33

3. What Is It That Makes Religion Charitable?

Carl Juneau, the former Assistant Director of Communications of the Charities
Directorate of CRA, posed a question that has not often been addressed by the
courts: “Why is any bona fide religion charitable?34 Mr. Juneau answered this
question as follows:

In essence, what makes religion “good” from a societal point of view is that it makes
us want to become better—it makes people become better members of society.3>

People who are religiously motivated have a greater tendency to volunteer and
donate their money in order to assist others in society.3¢ This propensity towards
volunteering is likely based on the ethical mores taught by most religions. Reli-
gion has “taught us to respect human life; it has taught us to respect property; it
has taught us to respect God’s creation; it has taught us to abhor violence; it has
taught us to help one another; it has taught us honesty,” along with other ethical
principles which make us better citizens.3” Religion is one of the few catalysts
that exists through which a private conscience can become a public conscience.
Thus,

institutional religion alone seems to reliably and consistently provide that collector
function. Institutional religion has had an undefined role in ... shaping collective
conscience and values in moral ways—and when [it] is pluralized, so much the better
for we avoid the excesses that Alexis de Tocqueville identified so long ago when he
coined his colourful phrase, “the tyranny of the majority.”38

In discussing the evolution of constitutional rights, Justice lacobucci affirmed
that society’s understanding of rights, responsibilities, and societal notions of
freedom are based on moral and theological principles:

My thesis is quite simple: legal rights and freedoms cannot be properly understood

without appreciating the existence of corresponding duties and responsibilities. This
understanding of rights-duties and freedoms-responsibilities in turn rests ultimately

The Philanthropist, Volume 20, No. 4 261



on moral and theological principles which inform our Western political, religious and
philosophical cultures and traditions.3°

In this regard, he acknowledged that, “without the values and principles which
underlie ... our democratic institutions and policy, there can be no recourse to
rights or freedoms.”4? This was echoed by Justice Sopinka in a criminal proceed-
ing involving Charter issues wherein he stated that “much of the criminal law is
based on moral conceptions of right and wrong.”*! The following example was
given by Justice lacobucci to illustrate his point that the law would be hollow in
the absence of the values that underlie it, which are often shaped by religion:

Quite apart from these legal duties, however, if you see someone drowning, and you
turn to me and ask, “what shall I do?” and I tell you that you have no legal duty to
throw the life preserver in your hand to the person drowning, you would hardly be
satisfied with my answer. That you have no legal duty to save someone’s life when
it is within your power to do so says nothing about your moral or civil duty to act. |
think everyone would accept that, even in the absence of a prior relationship with the
person drowning, the fact that you are a human being gives you a moral duty to throw
the life preserver to save the drowning person.42

Even though it is most often religion that teaches us how to be ethical, the courts
have drawn a distinction between religion and ethics for the purposes of deter-
mining where the boundaries of advancement of religion lie. As stated in Re
South Place Ethical Society, “religion ... is concerned with man’s relations with
God, and ethics are concerned with man’s relations with man.”43 Despite the
fact that the ethical teachings of religion are part of what makes religion for the
public benefit, the courts have held that in order for advancement of religion to
qualify as a charitable purpose, two essential elements are necessary, “faith in a
god and worship of that god.”#* In addition, in order for a prospective charity to
qualify under advancement of religion, the court must be able to ascertain that
the organization in question is, in fact, advancing a bona fide religion and how it
is that the organization advances that religion.* It follows that in order to qualify
as advancing religion, an organization generally must pursue a religious purpose
that promotes faith in a god and worship of that god. This leads to the question
the courts have often had to address: What constitutes a religious purpose?

4. What Constitutes a Religious Purpose?

In the Bowman decision6 and the National Anti-Vivisection Society decision,*’
the courts held that any charitable purpose intended to advance a particular reli-
gion is charitable in nature, provided that the purpose is otherwise lawful. In this
regard, the courts are generally willing to defer to sincerely held religious beliefs,
including those on the fringe of a particular religion, and are reluctant to distin-
guish between various religious beliefs. 48 The underlying reasoning behind this
approach is that
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[t]he law must accept the position that it is right that different religions should each
be supported irrespective of whether ... all of its beliefs are true. A religion can be
regarded as beneficial without it being necessary to assume that all its beliefs are true,
and a religious service can be regarded as beneficial to all those who attend it without
it being necessary to determine the spiritual efficacy of that service or to accept any
particular belief about it.4°

The Ontario Law Reform Commission (“OLRC”) notes that religious purposes
should be given a wide meaning in order to avoid conflicts between the judicial
and public view and to reflect the evolving nature of religion.50 The courts have
not become involved in questioning the doctrinal beliefs of a particular religion
out of respect for the right to religious freedom as guaranteed in section 2(a) of
the Charter.5 The general consensus in the courts seems to be that “any religion
is at least likely to be better than none.” Consequently, promoting religion is for
the common good.>2 This was the principle expressed in the Hanlon v. Logue
decision:

since the court cannot know whether any particular doctrine is true and therefore able
to produce the intended benefit for others, it must accept the view of the religion in
question on this matter, the only alternative being for the court to reject all acts of
worship as being beyond proof of spiritual benefit.53

5. Charitable Activity Versus Charitable Purpose

As noted, the determination of whether a religious activity is charitable cannot be
addressed without reference to its purpose.>* This is because

[t]he character of an activity is at best ambiguous; for example, writing a letter to
solicit donations for a dance school might well be considered charitable, but the very
same activity might lose its charitable character if the donations were to go to a group
disseminating hate literature.5®

As Maurice Cullity (now the Honourable Justice Cullity) explained:

The distinction between ends and means is fundamental in the law of charity. It is the
ends, ... not the means by which they are to be achieved, which determine whether a
trust or corporation is charitable in law. It follows that one cannot determine whether
a body or trust is charitable merely by focusing on the activities that it is authorized
to pursue. A further question is necessary: are the activities to be construed as ends
in themselves or are they really means to some other end? Only when that question
is answered can the charitable or non-charitable nature of the body or the trust be
determined.56

Thus, a religious activity can only be charitable in so far as its purpose is charit-
able. As a result,
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[o]nce it has been determined that the body is a charity, it is contradictory to suggest
that any of its activities, that have been determined to be lawful means of achieving a
charitable object, are prohibited because they are not charitable. 57

6. Is Public Benefit Presumed?

To be charitable at common law, a religious organization must engage in activ-
ities intended to achieve its religious purpose, which benefit at least a sufficient
segment of the public. In Re Compton®8 and Oppenheim v. Tobacco Securities
Trust Co.,59 the courts cautioned that the potential beneficiaries of a charity must
not be numerically negligible, and no personal relationship can exist between the
beneficiaries and any named person or persons. In some common law jurisdic-
tions, it is a well-established legal principle that the advancement of religion
is prima facie charitable and is assumed to be for the public benefit.0 In Re
Watson, the court stated that “a religious charity can only be shown not to be for
the public benefit if its doctrines are adverse to the foundations of all religion
and subversive of all morality.”61 In Thornton v. Howe, the court stated that a
gift for the advancement of religion should be upheld unless the religion at issue
“inculcate(s) doctrines adverse to the very foundations of all religion.”®2 In Ap-
plication for Registration as a Charity by the Church of Scientology (England
and Wales), the Charity Commissioners confirmed that “in the absence of evi-
dence to the contrary, public benefit is presumed.”63

In this regard, the courts have historically rejected the notion that charity is lim-
ited to the relief of poverty and suffering and have recognized other charitable
purposes as being for the public benefit. As well, as noted by Peter Luxton, there
has been a presumption of public benefit which has been interpreted to mean
that “unless it is shown that such doctrines are immoral, the court will treat them
as charitable, no matter that it considers them foolish or even devoid of founda-
tion.”84 However, Luxton cautions that the presumption does not extend to the
religious purpose benefiting a sufficient section of the community, therefore *“a
public benefit must be shown.”6>

In the context of advancing religion, the public benefit requirement has resulted
in a debate in the case law over whether a distinction should be drawn between
public worship and private worship when determining whether a public benefit
exists. In the often-cited English case of Gilmour v. Coates, it was held that a gift
to a contemplative order was not charitable, as it did not provide a discernable
public benefit. The court identified that the problem with this type of religious
organization is that “you [can]not demonstrate ... whether intercessory prayer or
edification by the example of such lives is for the benefit of the public.”66 On the
other hand, another English Court found that members of a Jewish synagogue,
by virtue of the fact that the synagogue was theoretically open to the public and
that the members lived their lives in the world, were worshipping in a sufficiently
public way to qualify for charitable status.5” Courts have also held that
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[t]he fact that most gifts for religious purposes are directed to a particular denomina-
tion does not infringe the public benefit requirement because, the courts have rea-
soned, it is open for any member of the public to join the denomination or congrega-
tions should he or she choose.58

As explained in an unreported Australian decision, “[i]t is always a matter of de-
gree whether or not the activity which takes place is open to the public or not.”6°
The issue adjudicated in the Jensen decision was whether a meeting room used
by the Brethren was for “public worship,” which was a requirement in order to
be eligible for a property tax deduction. The court determined that the room was
being used for public worship despite the fact that some of the events held in the
meeting room were not open to the public.” The findings of this case reflect the
principle stated above: that worship should be deemed to provide a public benefit
as long as the services are open to the public, albeit in a limited way.

Canadian case law does not provide clear direction about whether or where a line
should be drawn between “public” and “private” religious worship. Prof. James
Phillips is of the opinion that “it is unlikely that Canadian courts would follow it
(i.e., the Gilmour decision) down the road of declaring private masses to be non-
charitable, for there is a line of cases accepting them.”’1 If Canadian courts were
to adopt the Gilmour position and deny charitable status to groups who partici-
pate in private worship, they would be creating somewhat of a contradiction for
themselves. This was suggested by Prof. Phillips in the following statement:

How can charity law assert that public benefit from religion is a thing to be proved
rather than assumed and that not all religious purposes are charitable, then concede
that such matters are beyond legal proof, then steadfastly ignore the issue of benefit
in the vast majority of cases?’2

It would be more consistent and logical for the courts to adopt the position sug-
gested by the OLRC that

[i]f one accepts that the advancement of religion is charitable per se ... then one does
not value religion mainly as a means to some other good or for its by-products.”3

Drawing a distinction between public and private worship could be interpreted
as having a discriminatory effect, since the courts would then be expressing “a
preference for religions which do not go in for private observance or discalced’
communities.”’>

The courts and CRA have had difficulty defining what constitutes a “sufficient
segment of the community” for the purposes of the public benefit test. David
Stevens suggests there are several different public benefit tests that can be de-
duced from case law. He explains that when considering whether an organization
or trust whose stated purpose is the advancement of religion, the advancement
of education, or the relief of poverty is charitable at common law, the courts
and CRA will often allow the trust or organization to focus its activities on a
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particular segment of the community which identifies itself by religion, race, or
some other attribute. However, if the organization or trust chooses to limit its
membership or beneficiaries to a certain class of persons, then the distinction
being drawn must relate directly to the purpose of the organization or trust be-
ing pursued and must not contravene the laws and policies governing unlawful
discrimination. On the other hand, an organization or trust attempting to qualify
under the fourth head of charity—other purposes beneficial to the community—
must be found to be beneficial to the community as a whole.”® Consequently,
although it may be appropriate for an organization or trust whose stated purpose
is the advancement of religion to limit its membership or beneficiaries to mem-
bers of a certain denomination, it may not be acceptable for an organization or
trust trying to qualify under other purposes beneficial to the community to limit
its membership in this way.

Underlying these various public benefit tests is a primary public policy concern
that in order for a trust or organization to be considered charitable it cannot be
for private advantage or contrary to public policy. A charity should be able to
demonstrate that its objects “demonstrably serve and [are] in harmony with the
public interest” and that they are a “beneficial and stabilizing influence in com-
munity life,” which is likely not the case if the organization is engaging in illegal
activities or in activities clearly contrary to public policy.”” In the Bob Jones
University decision, a U.S. court found the IRS was correct in revoking the char-
itable status of the University due to their discriminatory policies.’® However,
that court noted a “declaration that a given institution is not ‘charitable’ should
be made only where there can be no doubt that the activity involved is contrary
to a fundamental public policy.””®

This “public policy doctrine,” as it is referred to in the United States, was also
applied by the Ontario Court of Appeal in Canada Trust Co. v. Ontario (Human
Rights Commission),80 which is discussed in more detail in the Constitutional
Law section of this article. The court in the Canada Trustco decision found that a
trust restricted to white, protestant British subjects was void as being contrary to
public policy as it had a discriminatory effect. Still, the court warned that “public
policy is an unruly horse,” and as a result, it “should be invoked only in clear
cases, in which harm to the public is substantially incontestable, and does not
depend on the idiosyncratic inferences of a few judicial minds.”8!

Representatives from religious charities in Canada opposed to the legalization
of same-sex marriage on religious grounds expressed concern that the public
policy doctrine could be invoked as grounds for revoking their charitable status
for speaking out against same sex-marriage or for having policies that allegedly
discriminate against same-sex couples.82 These concerns have largely been al-
leviated by a last minute amendment to the Civil Marriage Act providing that

(6.2.1) For greater certainty, subject to subsections (6.1) and (6.2), a registered char-

ity with stated purposes that include the advancement of religion shall not have its
registration revoked or be subject to any other penalty under Part V solely because
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it or any of its members, officials, supporters or adherents exercises, in relation to
marriage between persons of the same sex, the freedom of conscience and religion
guaranteed under the Canadian Charter of Rights and Freedoms.83

7. How Far Does a Religious Purpose Extend?

Religious purposes deemed by the courts to be charitable include, but are not
limited to, the promotion of spiritual teachings, the maintenance of doctrines and
spiritual observances, the organization and provision of religious instruction, the
performance of pastoral and missionary work, and the establishment and main-
tenance of buildings for worship and other religious use.84 In some instances, the
courts have even found gifts for ancillary projects to be charitable. An example
of this can be found in Re Armstrong,8 wherein the Nova Scotia Supreme Court
decided a direction to an estate trustee in a will to make payments to a church for
ancillary projects to be used at the discretion of the estate trustee fell within the
definition of advancement of religion as a head of charity, since the projects were
connected to the church’s main activities.

Canadian courts have generally taken the position that the concept of religious
freedom means it is not the role of the courts to determine the religious or devo-
tional significance of certain practices of a religious organization.86 Accordingly,
courts in Canada have been reluctant to exclude any religious practices, whether
they be public or private.

The same can be said of the English courts. For example, in the Keren Kayemeth
Le Jisroel Ltd. v. Inland Revenue Commissioners decision,8” which was affirmed
in Canada in Re Anderson,®8 the court held that “the promotion of religion means
the promotion of spiritual teaching in a wide sense, and the maintenance of the
doctrines on which it rests, and the observances which serve to promote and mani-
fest it—not merely a foundation or cause to which it can be related.”®® CRA’s
interpretation of this decision is that it stands for the proposition that “religion is
advanced when people carry out the rights of the faith or propagate it.”90

8. Advancement of Religion Inherently Involves Dissemination and
Propagation of Religious Beliefs

Courts in most common law jurisdictions have affirmed that advancement of
religion, at its core, involves the promotion of one’s religious beliefs to others,
and “freedom of religion involves freedom in connection with the profession and
dissemination of religious faith and the exercise of worship.”9! In the Austral-
ian case of Church of the New Faith v. Commissioner of Pay-Roll Tax, the court
acknowledged that a central element of religion is the acceptance and promotion
of moral standards of conduct which give effect to a belief.92 This principle was
perhaps best expressed in the United Grand Lodge of Ancient Free and Accepted
Masons of England v. Holborn Borough Council decision, where it was stated
that
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[t]o advance religion means to promote it... ; to take some positive steps to sustain
and increase religious belief; and these things are done in a variety of ways which
may be comprehensively described as pastoral and missionary.93

Canadian courts have also affirmed that religion involves matters of faith and
worship, and freedom of religion involves freedom in connection with the profes-
sion and dissemination of religious faith and the exercise of worship. In Fletcher
v. A.G. Alberta, the Supreme Court of Canada wrote that

[rleligion, as the subject matter of legislation, wherever the jurisdiction may lie, must
mean religion in the sense that it is generally understood in Canada. It involves mat-
ters of faith and worship, and freedom of religion involves freedom in connection
with the profession and dissemination of religious faith and the exercise of wor-
ship.94

9. Advancing Religion Includes Addressing Social, Moral, and Ethical
Issues

Courts have acknowledged that advancement of religion extends beyond wor-
ship and includes related activities, such as addressing social, moral, and ethical
issues. In relation to this inclusive approach, the OLRC remarked that

[t]he domain of religious activity is essentially, but by no means exclusively. spiritual
and that there is a necessity for an established doctrine and an element of doctrinal
propagation, both within and sometimes outside the membership.9°

In Re Scowcroft, the court affirmed the principle that despite that the nature of
a particular activity may in and of itself not appear to be charitable, it may still
be held to be charitable where it is done for the larger purpose of advancing reli-
gion.%8 The court accepted that a gift of a reading room “to be maintained for the
furtherance of Conservative principles and religious and mental improvement”
was made for the purposes of advancing religion and was therefore charitable.97
In Re Hood, the court determined a gift that was made to spread Christianity by
encouraging others to take active steps to stop drinking alcohol was a charitable
gift since it was made for the purpose of advancing religion.98 The court held:

In this will it is not necessary for me ... to express ... whether a gift for the suppres-
sion of drink traffic would ... be a good charitable gift, because it seems to me that
the essential part of the will is that part which deals with the application of Christian
principles to all human relationships. I cannot bring myself to doubt that a gift for the
spreading of Christian principles is a good charitable gift and falls within the views
expressed by Stirling J. in In re Scowcroft, the question relating to the drink traffic
being only subsidiary to the main question of the spreading of Christian principles. |
therefore hold that the disposition constitutes a good charitable trust.9°

Hubert Picarda also indicates that where an activity of a charity is incidental to

its main charitable purpose, it is acceptable even though it is not itself charitable
at law. Picarda writes:
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Where an authorised activity is in fact a means to an end (and not an end in itself),
the fact that it is not on its own a charitable activity is irrelevant provided the end is
charitable. ... If non-charitable activities or benefits do not represent a collateral or
independent purpose, but are incidental to and consequent upon the way in which the
charitable purpose of the body in question is carried on, the body is charitable,100

Picarda cites IRC v. Temperance Councill0® and the National Anti-Vivisection
Society decision,102 wherein the courts found the promotion of legislation was
ancillary to the attainment of the fundamental object of the charity, which was
the advancement of religion, and held that the promotion of such legislation is
merely a means to an end and would not negatively impact the charitable nature
of the organization. In the Re Neville Estates decision, where a synagogue was
not only used for religious services and instruction but also for social activity,
the court found that a charitable trust existed and characterized the social activity
as merely ancillary to the religious activities.103 In Ontario (Public Trustee) v.
Toronto Humane Society, the Ontario High Court of Justice stated that a charity
was permitted to engage in political activities as long as these activities were an-
cillary to charitable purposes. Since the political activities were incidental to the
educational purpose and not ends_in themselves, the court held that the Society
was not disqualified from being a charity.104

In summary, the courts have recognized that advancing religion can encompass
activities that are not in and of themselves overtly spiritual in nature, but which
nevertheless maintain the crucial element of being based within, and serving to
promote, a recognized religious doctrine. It is within this context that a religious
organization whose work places an emphasis upon a practical application of re-
ligious principles should be able to be recognized as charitable under the head of
advancement of religion. In this regard, the Chief Justice of the Australian court,
Justice Gleeson, correctly points out that

[p]eople sometimes react with surprise and even indignation when church leaders
make a public affirmation of religious doctrine. But what is to be expected of church
leaders if they do not, from time to time, do that? Have people really considered
what the social consequences would be if the great religions abandoned their teach-
ing role?105

10. Can a Single Issue Religious Organization Be Charitable?

The question remains whether it is possible for a religious organization to be
considered charitable where its main activity consists of something that in itself
may not be intrinsically religious but is done for a religious purpose. Such an
organization is often referred to as a “single-issue religious organization.” CRA
suggests that such organizations cannot be charitable, stating that “[t]he pursuit
of one object which is not intrinsically religious and that may be pursued equally
for religious and secular purposes is not charitable as advancing religion.”106
The reason CRA gives for this position is that
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in general, when assessing charitable status, the motives behind the formation of the
group are not considered, but the character of the activities engaged in are. Analysis
of the activities engaged in is seen as allowing an objective analysis, preferred to a
subjective one.107

CRA goes on to explain that in order to be charitable, a religious organization
must contain a “significant element of religion” and be able to pass the “religious
substance” test, which asks:

* Is the activity accepted in the writings or by a majority of the followers of
that faith as central to the pursuit of that particular religion?

» Does it fit directly or by analogy into one of the categories of activities
historically considered to advance religion, such as:

» the maintenance and promotion of public worship, including the
building and repair of churches etc.;

 the orderly administration of divine services—support of clergy,
and;

» spreading religion.108

Presently, as a result of CRA’s policy in this respect, it would be difficult for
single-issue religious organizations to obtain charitable status under the head
of advancing religion. In order to qualify for charitable status, a single-issue
religious charity would have to show that it meets the criteria of one of the other
three heads of charity: advancing education, the relief of poverty, or other pur-
poses beneficial to the community, since it would otherwise not be able to meet
the “religious substance” test required by CRA.

However, even if a religious organization were successful in obtaining charitable
status under one of the other three heads of charity, such an organization might
put its charitable status at risk if donations intended for the purpose of advancing
religion were used for a different purpose, since the organization would be acting
in a way that could be seen as contrary to the donor’s intent. In such a situation,
both the organization and its directors could be at risk of being exposed to liabil-
ity for breach of trust. Additionally, even in the absence of donor-directed trust
funds, such a religious organization could arguably be restricted from undertak-
ing any religious activities, as such activities would not be related to the charit-
able purpose for which CRA had granted it charitable status.

World Vision Canada is arguably an example of a single-issue religious char-
ity, although CRA might not categorize it as such. World Vision Canada de-
scribes itself as “a Christian humanitarian organization reaching out to a hurting
world,” and focuses on providing relief to poor children in third world countries.
One of its “core values” is described as follows: “We are Christian. From the
abundance of God’s love, we find our call to ministry.”109 On the CRA website,
World Vision is currently listed in the category of “Missionary Organizations
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and Propagation of Gospel,”110 which is interesting given the fact that World
Vision Canada’s website does not mention either missionary activities or a focus
on the “Propagation of Gospel.” Presumably, if World Vision Canada were to
apply for charitable status today, it should be able to qualify under both the re-
lief of poverty head and the advancing religion head, as its mission is to relieve
poverty as a way of demonstrating God’s love in response to a hurting world.
However, if World Vision Canada were to qualify for charitable status under only
the head of relieving poverty, as CRA would likely do given its policy on single
issue religious charities, such designation would not reflect the true nature of the
organization as a “Christian humanitarian organization” and, as a result, could
potentially be misleading to donors and thereby possibly expose the directors to
allegations of breach of trust.

As a further example, consider a religious organization that prepares food to be
used for religious observance. In some faiths, such as some sects of the Hindu
faith, properly prepared foods are not universally considered to be a require-
ment for adherents. Nevertheless, there is a belief among certain segments of the
Hindu faith that eating religiously prepared food is an act of worship. Similar
to Kosher food, the food must be prepared by certain people in a certain way.
The manner in which this food is prepared involves various religious rituals and
can involve only certain ingredients. The food is purchased only by people who
practice in the faith and these organizations are usually funded by donors who
also practice the faith and whose intent it is to advance their religion. If you take
away the religious aspect of the food preparation, such an organization would not
likely qualify as charitable. The only way it could qualify as a registered charity
is if it is accepted as an organization advancing religion. This would only be pos-
sible if CRA was willing to look at the motive driving the organization and not
at the activity alone.

CRA’s position, as outlined earlier, runs contrary to a fundamental principle in
determining what is charitable, as expressed by the Supreme Court of Canada
in the Vancouver Society decision, in that it is the motive or purpose behind the
activities that must be scrutinized when determining whether an organization
is charitable.1!1 It is inconsistent for CRA to suggest that the motives behind
the formation of a group are not relevant, choosing instead to look only at the
activities in which the organization is engaging. Furthermore, the “religious sub-
stance” test outlined by CRA is very restrictive and is not consistent with the test
the courts have been using in recent decisions concerning advancing religion.
CRA’s test appears to only recognize mainstream religious groups engaging
in public worship as qualifying for charitable status, not recognizing that even
within a particular faith, different subgroups often choose to practice and express
their faith in different ways.

A more rational approach to the issue would be to look for indicia of a nexus
between the activity that is taking place and the advancement of religion. Some
of the factors that could be considered in this regard could include:
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» whether the organization adheres to a set doctrine, which preferably would
be in writing;

» whether the organization is putting the said doctrine into practice in vari-
ous ways;

» whether the structure and governance of the organization reflects that the
organization is advancing religion;

» whether the organization has a statement of faith of some kind;

» whether the board of directors or board of trustees is made up entirely of
members of the faith in question;

» whether the membership of the organization is made up entirely of people
who are members of the faith and practice the faith;

» whether the intention of the donors who donate gifts to the organization is
to advance the faith;

» whether the organization intends to give all of its assets to another organ-
ization that is advancing religion in the event of dissolution; and

» whether the organization is directly or indirectly connected or is account-
able to a larger faith group.

From the above examples, it is evident that it does not make sense to take an
activity out of context. If an organization has a truly religious purpose and meets
the criteria outlined above, it should be able to qualify as charitable as advancing
religion without having to fall under another head of charity.

11. Religious Charities Must Actually Be Advancing a Religion

CRA has also been reluctant to grant charitable status to religious organizations
that define their objects too broadly. Specifically, in Fuaran Foundation v. Can-
ada (Customs and Revenue Agency),!12 the Federal Court of Appeal endorsed
CRA’s decision not to register a religious organization (the Fuaran Foundation)
as a charity because the foundation defined its objectives too broadly and was not
seen as actually advancing religion.

The Fuaran Foundation was a Canadian foundation supporting a Christian retreat
centre in Great Britain. Their application listed its purposes as being advance-
ment of religion and advancement of education. However, the promotional ma-
terials the foundation used for the retreat centre did not make it sufficiently clear
that the retreat centre was for religious and educational purposes. One pamphlet
published by the foundation invited people to come “for a day of quiet or for a
day of creativity using your hidden talents to produce a drawing, painting, wood
carving, cut gemstone, icon or photograph.”113 Attendees at the retreat centre
had complete discretion whether to participate in the religious activities pro-
vided. In addressing the appeal, the court agreed with the position taken by CRA
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that the foundation’s objects were overly broad and could allow it to undertake
non-charitable purposes.

Justice Sexton was not convinced that the foundation’s activities were exclusive-
ly for the purpose of advancing the Christian religion, since “the appellant has
not made it clear whether the primary activity will involve conducting religious
retreats or merely the operation of a resort like any quiet inn or lodge.” The court
further explained that

[w]hat the appellant proposes is to simply make available a place where religious
thought may be pursued. There is no targeted attempt to promote religion or take
positive steps to sustain and increase religious belief.114

As a result, he ruled that it was not unreasonable for CRA to deny registration on
the basis that the foundation’s objectives were not “exclusively charitable.” In
reaching this decision, the court analogized Justice lacobucci’s position in Van-
couver Society with respect to the threshold requirement for registering a charity.
In that case, Justice lacobucci stated that

[s]imply providing an opportunity for people to educate themselves, such as by mak-
ing available materials with which this might be accomplished, but need not be, is
not enough.115

In concluding the foundation’s activities did not fall within the ambit of advan-
cing religion or education, the court narrowly construed what practices constitute
“advancing religion” in the charitable sense. Consequently, concern has been
expressed that this decision could be a hurdle to religious organizations that do
not have as their aim a focused purpose of either religious proselytizing or wor-
ship.116 However, as will be seen below, the subsequent decision of the Supreme
Court of Canada in Syndicat Northcrest v. Amselem!!7 is likely to overshadow
any limiting effect of the Fuaran decision.

B. Advancing Religion and the Charter of Rights and Freedoms

With the advent of the Charter of Rights and Freedoms in 1982, CRA and the
courts have had to grapple with the issue of how the guarantee of freedom of reli-
gion ins. 2(a) of the Charter and the equality guarantee in s. 15(1) of the Charter
relate to advancement of religion as a head of charity.

1. The Charter Assists in Defining the Boundaries of Freedom of Reli-
gion

The 2004 Supreme Court of Canada decision in Amselem provides a definition
of freedom of religion and uses the Charter to define the boundaries of this free-
dom.118 The Court rendered a broad interpretation of the Charter right to religious
freedom. The appellants were Orthodox Jews who co-owned residential units in
a condominium complex in which a by-law in the declaration of co-ownership
restricted them from building structures on the balconies of the condominiums.
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At issue was the appellants’ ability to erect a “succah” (a small enclosed tempor-
ary hut or booth made of wood or other material and open to the heavens) on
their individual balconies during the nine-day Jewish festival of Succot. When
the appellants refused to remove the succahs, the respondent Syndicate applied
for and was granted an injunction on the basis that the by-law did not violate the
Quebec Charter.

The trial judge, Rochon J., granted the injunction on the basis that in order for a
contractual clause to infringe on a person’s freedom of religion,

the impugned contractual clause must ... either compel individuals to do something
contrary to their religious beliefs or prohibit them from doing something regarded as
mandatory by their religion.11°

He based this conclusion on his opinion that

[flreedom of religion can be relied on only if there is a connection between the right
asserted by a person to practice his or her religion in a given way and what is con-
sidered mandatory pursuant to the religious teaching upon which the right is based.
... How a believer performs his or her religious obligations cannot be grounded in a
purely subjective personal understanding that bears no relation to the religious teach-
ing as regards both the belief itself and how the belief is to be expressed.120

In this respect, Rochon referred to the evidence provided at trial by Rabbi Barry
Levy that “[t]here is no religious obligation requiring practicing Jews to erect
their own succahs.”121

The Quebec Court of Appeal later upheld Rochon’s decision, finding that
“the impugned provisions were neutral in application since they affected all
residents equally in prohibiting all construction on balconies” and, as such,
“did not create a distinction based on religion.”122

However, on appeal to the Supreme Court of Canada, Justice lacobucci rejected
this “unduly restrictive” view of freedom of religion taken by the lower courts.
Instead he found that the declaration of co-ownership infringed the appellants’
religious rights under the Quebec Charter and concluded that freedom of religion
includes:

freedom to undertake practices, and harbour beliefs, having a nexus with religion, in
which an individual demonstrates he or she sincerely believes or is sincerely under-
taking in order to connect with the divine or as a function of his or her spiritual faith,
irrespective of whether a particular practice or belief is required by official religious
dogma or is in conformity with the position of religious officials. This understanding
is consistent with a personal or subjective understanding of freedom of religion. As
such a claimant need not show some sort of objective religious obligation, require-
ment or precept to invoke freedom of religion. It is the religious or spiritual essence
of the action, not any mandatory or perceived-as-mandatory nature of its observance
that attracts protection.123 [emphasis added]
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The Court reiterated that there should be no legal distinction between “obliga-
tory” and “optional” religious practices and “it is not within the expertise and
purview of secular courts to adjudicate questions of religious doctrine.”124

This decision resonates on two main points. First, it establishes that it is the
spiritual essence of an action that is sincerely held, not the mandatory nature of
its observance, that attracts protection. Second, it reinforces that it is inappropri-
ate for courts to adjudicate questions of religious doctrine. These fundamental
principles could expand the scope of protected freedom of religion to include all
believers of a faith, even those who might be considered by some to be “on the
fringes.”

In addition, the Amselem decision may impact on how broadly CRA will define
advancing religion when reviewing applications for charitable status, especially
those submitted by organizations whose members believe that their activities ad-
vance religion but which are not necessarily mandated by the doctrine, teaching,
or practice of that particular faith. At the very least, the Amselem decision should
provide guidance to CRA concerning decisions regarding charitable registration
under advancement of religion.

In the Supreme Court of Canada decision of Multani v. Commission scolaire
Marguerite-Bourgeoys,12° the principles developed in R. v. Big M Drug Mart126
and Anselem were recognized, permitting another triumph for freedom of re-
ligion. In this case, an Orthodox Sikh student’s constitutional right to carry a
kirpan (a ceremonial dagger) to school was unanimously confirmed, sending an
unequivocal message that the country’s public education institutions must culti-
vate an educational culture which respects the right to freedom of religion.

As the child was being forced to choose between leaving his kirpan at home and
leaving the public school system, the Court recognized that the intrusion was
not an insignificant infringement of a right to freedom of religion. While taking
into account the significance of safety concerns, the Court reasoned that such
concerns must be clearly established for the infringement of a constitutional right
to be justified.

The Multani decision also confirms that the Charter establishes a minimum con-
stitutional protection for freedom of religion that must be taken into account by
both the legislature and administrative tribunals. As such, the Court provided
valuable guidance to administrative bodies dealing with Charter issues, declaring
that administrative bodies must apply the principles of constitutional justifica-
tion when dealing with a Charter right that has been infringed.

Multani was cited in Hutterian Brethren of Wilson Colony v. Alberta,27 a recent
decision of the Alberta Court of the Queen’s Bench in which the Court also con-
sidered whether reasonable accommodation could be provided for a religious
group without creating undue hardship, in this instance for the Alberta govern-
ment.
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This decision considered a regulation under the Operator Licensing and Vehicle
Control Regulation which requires individuals to be photographed in order to
obtain an operator’s license. The Hutterian Brethren community challenged the
provincial regulation because their religion prohibited the willing capture of their
image in photographs.

The Court accepted the sincerity of the Hutterites’ belief without question, ruling
that the required photograph violated a Charter right and that reasonable accom-
modation shall not require “individuals with bona fide religious objections to
violate their religious beliefs.”128 Indeed, the court rejected the government’s
proposed accommodations because they still required the Hutterites to be photo-
graphed, which was “precisely their problem.”129

In these challenging times for many of the world’s religions, recent case law
demonstrates that the Courts remain prepared to acknowledge the value of pro-
tecting religious freedom from unjustifiable interference from state authorities.
The Multani and Hutterian Brethren decisions strengthen this protection by con-
firming that religious observances must be accommodated to the point of undue
hardship by the party responsible for providing the accommodation.

2. Charter Challenge to the Existence of Advancement of Religion as a
Head of Charity

An argument advanced by proponents wishing to abolish or restrict advancement
of religion as a head of charity is that “the freedom of religion and conscience
is offended by the conferral of positive state benefits on the basis of religious
status.”130 They point to the Big M Drug Mart decision where Justice Dickson
stated that

[c]oercion includes not only such blatant forms of compulsion as direct commands to
act or refrain from acting on pain of sanction, coercion includes indirect forms of con-
trol which determine or limit alternative courses of conduct available to others.131

It is also argued that since “indirect forms of control” by the state can constitute
coercion by using tax dollars, which Canadian citizens have all been compelled
by the state to pay in order to subsidize religious charities, the state is engaging
in indirect coercion of its citizens who are not in agreement with supporting these
charities.132

This argument was rejected by the Manitoba Court of Appeal in Re Mackay and
Manitoba,133 wherein a scheme providing an expense rebate to politicians and
political parties who succeeded in obtaining 10 percent or more of the vote was
challenged on the basis it infringed the applicant’s s. 2(a) and (b) rights. The
appellant’s argument was remarkably similar to that outlined above, as he was
alleging he was being forced to contribute his tax dollars to political parties with
whom he did not agree, which constituted state coercion that impinged on his
freedom of conscience. In its decision, the court concluded:
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The impugned provisions of the Elections Finances Act, in providing for state reim-
bursement of some election expenses of a minority group, do not impede the freedom
of the applicants, or anyone else, to think what thoughts they will as to the good or
evil of the policies the subsidized minority espouses; nor do they restrict the appli-
cants from expressing their own views and incurring whatever expenditure they think
appropriate for the purpose. 134

The court concluded that “[m]onetary support by the State for the expression of
minority views, however distasteful to the majority or to another minority group,
cannot offend the conscience of those opposed to the viewpoint.”135

The conclusion reached in Re Mackay was further supported in Edwards Books,
where the court explained that an infringement of s. 2(a) rights will only be found
in situations where the religious practices or beliefs of a group are directly being
interfered with by the government, as exemplified in the following passage: “For
a state imposed cost or burden to be proscribed by s. 2(a) it must be capable of
interfering with religious belief or practice.”136

Accordingly, the courts have affirmed an indirect subsidy achieved through the
granting of charitable status does not constitute an affirmation by the state that
one religious view is superior to another, especially if charitable status is be-
ing granted indiscriminately to any religious organization meeting the criteria of
“advancing religion.” It follows that the government is not infringing the s. 2(a)
or 2(b) Charter rights of those opposed to the views espoused by religious groups
granted charitable status. Furthermore, by granting charitable status to a particu-
lar religious group, the government is not imposing a cost or burden on anyone
or interfering with any other party’s religious beliefs or practice.137

3. The Relationship Between Public Policy and the Freedom of Religion

As broad as freedom of religion is, it is not unlimited. Courts have consistently
held that an individual’s freedom of religion is limited by the rights of others.138
As explained in Ross v. New Brunswick School District No. 15:

Freedom of religion ensures that every individual must be free to hold and to manifest
without State interference those beliefs and opinions dictated by one’s conscience.
This freedom is not unlimited, however, and is restricted by the right of others to hold
and manifest beliefs and opinions of their own and to be free from injury from the
exercise of the freedom of religion of others.139

Both the case law and CRA have taken the position that a “charity’s activities
must be legal and must not be contrary to public policy.”140 It is therefore con-
ceivable that a religious organization could be denied charitable status if CRA
determined that its objects were contrary to public policy or inconsistent with
Charter values.

In this regard, a charitable trust can be found to be void as being contrary to
public policy. The most recent example of this is the decision in Canada Trustco
v. Ontario Human Rights Commission,14! involving an educational trust estab-
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lished in 1923 in which the testator expressed an intention to exclude from bene-
fit “all who are not Christians of the White Race, and who are not of British
Nationality or of British Parentage, and all who owe allegiance to any Foreign
Government, Prince, Pope or Potentate, or who recognize any such authority,
temporal or spiritual.”142

The court concluded that this “trust was void on the ground of public policy to
the extent that it discriminated on grounds of race, religion and sex.”143 How-
ever, the Ontario Court of Appeal recognized that trusts should only be found
void for public policy reasons “in clear cases, in which the harm to the public is
substantially incontestable.”144 Professor Donovan Waters suggests the reason-
ing behind this legal principle could be that

[t]he courts have always recognized that to declare a disposition of property void on
the ground that the object is intended to contravene, or has the effect of contravening
public policy, is to take a serious step. There is the danger that the judge will tend to
impose his own values rather than those values which are commonly agreed upon in
society and, while the evolution of the common law is bound to reflect contemporary
ideas on the interests of society, the courts also feel that it is largely the duty of the
legislative body to enact law in such matters, proceeding as such a body does by the
process of debate and vote.145 [emphasis added]

This issue of how to resolve the conflict occurring when the Charter rights of
two people or two groups of people are apparently in conflict arose recently in
conjunction with the Supreme Court of Canada’s Reference Re Same Sex Mar-
riage.146 The Court tried to address the conflict between the freedom of religion
of those opposed to same-sex marriage and the right of same-sex couples to
be equal before the law. The court rejected the notion that allowing same-sex
couples to marry was an infringement on the religious freedom of those opposed
to same-sex marriage. The Court took the position that “[t]he mere recognition
of the equality rights of one group cannot, in itself, constitute a violation of the
rights of another. The promotion of the equality rights of one group cannot in
itself constitute a violation of the rights of another.”147

Presumably, this principle could be applied in reverse, and it could be argued
that the recognition of the freedom of religion, which includes freedom from
state coercion concerning religious beliefs, cannot constitute a violation of the
rights of those in agreement with same-sex marriage. More broadly, allowing
individuals to practice in accordance with their religious beliefs is not a violation
of the religious freedom of those who do not agree with the beliefs in question.
This principle was affirmed in a case where the court rejected the application of
a resident of a township who claimed that a non-denominational prayer that was
regularly recited at a town council meeting that he occasionally attended violated
his freedom of conscience and religion, contrary to s. 2(a) of the Charter.148 The
applicant was a secular humanist who did not believe in God and objected to the
reference made to “Almighty God” in the prayer. In its decision, the court found
that the purpose of the prayer was to “impose a moral tone on the proceedings
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and to promote certain values, in particular good governance,”149 agreeing with
the applicant that “[t]he prayer clearly reflects the belief that God is the source
of these blessings and that the requested wisdom, knowledge and understanding
derives from God. In this limited respect there is a religious message.”1%0

Despite finding that the prayer was religious and that the beliefs being expressed
in the prayer were contrary to those of the applicant, the court explained that

[i]n a pluralistic society, religious, moral or cultural values put forward in a public
governmental context cannot always be expected to meet with universal acceptance.
... In my view, it would be incongruous and contrary to the intent of the Charter to
hold that the practice of offering a prayer to God per se is a violation of the religious
freedom of non-believers. 15

As such, the court acknowledged that it is acceptable and not contrary to the
freedom of religion of non-believers for religious beliefs to be expressed in the
public context in this way.

The Supreme Court in the Marriage Reference decision explained that even in
the event a true “collision of rights” was found to exist due to the difference
in belief systems of two groups of people, when attempting to reconcile these
rights, “[t]he Court must proceed on the basis that the Charter does not create a
hierarchy of rights and that the right to religious freedom enshrined in s. 2(a) of
the Charter is expansive.”152

Furthermore, any attempt by the courts to promote a version of “public policy”
which is contrary to the central beliefs of many religious believers could be seen
as constituting an infringement of the freedom of religion of those opposed to the
public policy being promoted. This is especially true since

[rleligion is (in part) an attempt to ascertain whether there is a universal order of
reason and human freedom, and to align oneself with that order. If such an order
exists, and a person does not conform his actions and thoughts to what he believes it
requires, then that person’s integrity and moral character are harmed. For the state to
force a person to carry out actions which are contrary to the order which a person is
trying to bring to their life is to force the person to forego the benefits of acting ac-
cording to conscience and instead to alienate that person from their actions. To force
a person into this dis-integrity is to harm that person.153

For example, in the Marriage Reference decision it was clearly stated that it
would be discriminatory and an infringement of an individual’s or group’s free-
dom of religion for the state to force a religious official opposed to same-sex
marriage on religious grounds to perform a same-sex marriage ceremony or to
force a religious group opposed to same-sex marriage on religious grounds to
allow its facilities to be used for the purposes of a same-sex marriage ceremony.
More specifically, the Court stated that
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[t]he performance of religious rites is a fundamental aspect of religious practice. It
therefore seems clear that state compulsion of religious officials to perform same-sex
marriages contrary to their religious beliefs would violate the guarantee of freedom
of religion under s. 2(a) of the Charter. It also seems apparent that, absent exceptional
circumstances which we cannot presently foresee, such a violation could not be justi-
fied under s. 1 of the Charter.154 [emphasis added]

The Court once again recognized the importance of the practical manifestations
of religious belief and acknowledged that the freedom to practice one’s beliefs
is at the core of the freedom of religion as guaranteed in s. 2(a). As a result, the
Marriage Reference decision provides assistance for those advocating for a more
expansive definition of religion, as it confirms that, in the event of a conflict be-
tween the freedom of religion and another Charter freedom, the courts should not
read down the freedom to hold religious beliefs but, rather, should give s. 2(a) an
expansive interpretation.

C. Recent Policies by CRA Affecting Advancement of Religion

CRA recently released two policies: Applicants Assisting Ethnocultural Com-
munities, 12> and Guidelines for Registering a Charity: Meeting the Public Bene-
fit Test,156 both of which are relevant to various aspects of defining what consti-
tutes advancement of religion. These policies are integral to current and potential
charitable organizations, as they provide insights into the CRA standards to be
met in order to maintain or acquire charitable status under the head of advance-
ment of religion.

1. New CRA Policy: Applicants Assisting Ethnocultural Communities

The policy by CRA on Applicants Assisting Ethnocultural Communities sets out
guidelines for registering community organizations that assist disadvantaged
ethnocultural communities in Canada. CRA acknowledges that these groups
represent a significant part of the Canadian demographic and that community
organizations provide needed services to assist new Canadians in navigating the
challenges they face. The CRA policy provides information for these community
organizations concerning the framework within which they can attain charitable
status for the purposes of the ITA.

Religious organizations that assist ethnocultural groups and wish to acquire
charitable status must qualify under at least one of the four heads of charitable
purposes established in Pemsel, including advancement of religion. According
to the policy statement, an ethnocultural group is defined by the shared charac-
teristics that are unique to, and recognized by, that group, which include ancestry,
language, country of origin, national identity, and religion. However, religion
is only considered to be a shared characteristic if it is inextricably linked to the
group’s racial or cultural identity.

A previous draft of this CRA policy suggested a narrowing of the definition of
advancement of religion at common law by stating that
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[i]n this category of charity, if the undertaking promotes the spiritual teachings of
the religion concerned, public benefit is usually assumed. However, religion cannot
serve as a foundation or a cause to which a purpose can conveniently be related. If
the group’s purposes are more secular than theological, it does not qualify as advan-
cing religion. For example, opposing abortion and promoting or opposing same-sex
marriage, while in keeping with the values of some religious believers and religions,
cannot be considered charitable purposes in the advancement of religion category.

Section 36 of this draft provided some examples of both acceptable and un-
acceptable objects for religious worship based on a specific linguistic commun-
ity. An example of an acceptable object was the promotion of spiritual teachings
of the religion concerned and the maintenance of the spirit of the doctrines and
observances on which it rests.

In contrast, the “pursuit of purposes that are more secular than theological” was
listed as an unacceptable charitable object. This presumably would include those
purposes previously listed in this policy statement, i.e., opposing abortion and
promoting or opposing same-sex marriage.

Several groups expressed concern that these sections of the draft could be inter-
preted to mean that activities undertaken for the purpose of advancing religion,
but which could also be viewed by some as having a secular purpose, would be
characterized by CRA as not fitting within the category of activities that advance
religion. Furthermore, the draft did not explain to what extent secular purposes
can be pursued, how to distinguish between a secular purpose and a theological
purpose, and what the implications would be if a purpose were identified as be-
ing both secular and theological in nature.

It is debatable whether secular and theological should be juxtaposed in this man-
ner. Some argue that it is perfectly acceptable, and perhaps even desirable, for
the secular world to be informed by religious beliefs.157 In a recent case involv-
ing a Charter challenge to a school board’s decision to disallow the use of books
depicting same-sex families intended for use in the curriculum for children in
kindergarten to grade 7, the British Columbia Court of Appeal noted that

[m]oral positions must be accorded equal access to the public square without regard
to religious influence. A religiously informed conscience should not be accorded any
privilege, but neither should it be placed under a disability.158

This is the principle that lain T. Benson advocates:

The often anti-religious stance embodied in secularism excludes and banishes reli-
gion from any practical place in culture. A proper understanding of secular ... will
seek to understand what faith claims are necessary for the public sphere, and a prop-
erly constituted secular government ... will see as necessary the due accommodation
of religiously informed beliefs from a variety of cultures.159
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The previous draft of this policy could have had the effect of narrowing the scope
within which religion could be advanced and, therefore, might have resulted in
a narrowing of the activities and ventures that current religious charities could
undertake. It could also have provided an obstacle for new religious charities at-
tempting to qualify for charitable status under the ITA. In response to these con-
cerns, CRA advised that it would amend these passages of the policy by deleting
the reference previously made concerning secular versus theological and omit-
ting the abortion and same-sex marriage examples. The policy reads as follows:

42. This category refers to promoting the spiritual teachings of a religious body, and
maintaining the doctrines and spiritual observances on which those teachings are
based. A religious body is considered charitable when its activities serve religious
purposes for the public good. An example of accepted wording for this category
would be ‘to advance and teach the religious tenets, doctrines, observances and cul-
ture associated with the (specify faith or religion) faith.

43. Religious worship focused on a specific linguistic community is acceptable.160

2. Can Religious Charities Meet the Public Benefit Test?

As indicated, one of the advantages Canadian religious charities have had to
date is that the courts and CRA have presumed that charities advancing religion
inherently provide a public benefit. This “presumption of public benefit” can be
challenged. Some argue that there should be no presumption of public benefit
for religious charities so that, in order to qualify for charitable status, religious
organizations would have to prove that they do, in fact, provide a public benefit.
This could have a devastating effect on religious groups, such as cloistered nuns
whose activities mostly involve private prayer and worship. How would they
prove their prayer and worship has a beneficial effect on the community?

The new CRA Guidelines For Registering a Charity: Meeting the Public Benefit
Test seeks to clarify the rules relating to “public benefit.” The policy contains a
two-part public benefit test that requires proof of tangible public benefit being
conferred. Regarding the question of when proof of public benefit is required,
CRA indicates:

The extent to which an applicant charity is required to meet the first part of the public
benefit test will depend, in large part, under which category the proposed purposes
fall. When the purposes fall within the first three categories of charity, a presumption
of public benefit exists.161

In a previous draft of this policy, CRA indicated that the presumption of public
benefit for the first three categories of charity could be challenged and used ad-
vancement of religion as an example of when this could occur:

The presumption however, can be challenged. So when the “contrary is shown” or

when the charitable nature of the organization is called into question, proof of benefit
will then be required. For example, where a religious organization is set up that pro-
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motes beliefs that tend to undermine accepted foundations of religion or morality, the
presumption of public benefit can be challenged. When the presumption is disputed,
the burden of proving public benefit becomes once again the responsibility of the ap-
plicant organization.162 [emphasis added]

In indicating that the presumption of public benefit could be challenged when
the “contrary is shown,” CRA cited the National Anti-Vivisection Society deci-
sion. An example was given of how the presumption of public benefit could be
rebutted where a position is put forward by a religious organization that “under-
mines accepted foundations of religion and morality”163 [emphasis added]. In
contrast, in the Re Watson decision, the court stated that “a religious charity can
only be shown not to be for the public benefit if its doctrines are adverse to the
foundations of all religion and subversive of all morality”’164 [emphasis added].
The statement by the courts in this case with reference to the qualifier “of all”
is significantly different in substance from the statement by CRA that does not
include the same qualifier.

Some commentators expressed concern that the previous draft CRA policy state-
ment, although likely unintentional, could have unnecessarily broadened the cir-
cumstances in which the presumption of public benefit under advancement of
religion could be challenged, i.e., from a situation where a religious organization
promotes beliefs that are contrary to the foundations of all religion and subver-
sive to all morality to one where a religious organization promotes beliefs that
are contrary to any accepted foundation of religion or morality. In recognition of
this concern, CRA removed the example.

Given the range of religious beliefs on many different issues, it is possible that
some religious organizations might sometimes be subject to a challenge of their
presumed public benefit under advancement of religion because one or more
of their promoted beliefs might be significantly different from those which are
believed to be accepted societal norms dealing with morality, i.e., in accordance
with the more broad-based standard of religion and morality set out in the previ-
ous draft CRA policy statement.

This issue was raised in the Catholic Bishops’ factum in the same-sex marriage
reference.165 The Bishops submitted that, once same-sex marriage was legalized,
it would become a moral norm, thereby making it outside the norm to be opposed
to same-sex marriage. Their concern was that

[o]nce this social and moral orthodoxy is established, it would be a small step to
remove charitable status and other public benefits from individuals, religious groups
or affiliated charities who publicly teach or espouse views contrary to this claimed
orthodoxy.166

This is essentially what happened to Alliance for Human Life (the “Alliance”),
a pro-life group whose charitable status was revoked after many years because
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CRA deemed that their activities were overly political. CRA explained in a letter
to the Alliance that

[flor activities to be deemed as being for the advancement of religion they must be
directly related to the “promotion of spiritual teachings” and the “maintenance of
doctrines” associated with the religion and that the fostering of ethical or moral stan-
dards would not be seen as satisfying this test.167

CRA also stated that the Alliance’s objectives could not fit under advancement
of education since, “[f]or an activity to be deemed educational, efforts must be
directed toward the training of the mind and that materials used for the purpose
must be presented in an unbiased manner so as to allow the reader to make up his
or her own mind on the position being advocated.”168 CRA emphasized that

[i]f the dissemination of information is directed at persuading the public to adopt a
particular attitude of mind rather than to allow an individual to draw an independent
conclusion on the basis of a reasonably full and unbiased presentation of the facts, the
process is not regarded as charitable by the courts.169

The Alliance tried to challenge CRA’s decision to revoke its charitable status on
the basis that their freedom of expression was being infringed. The court rejected
this argument, saying,

[e]ssentially its [the Alliance’s] argument is that a denial of tax exemption to those
wishing to advocate certain opinions is a denial of freedom of expression on this
basis. On this premise it would be equally arguable that anyone who wishes the
psychic satisfaction of having his personal views pressed on his fellow citizens is
constitutionally entitled to a tax credit for any money he contributes for this purpose.
The appellant is in no way restricted by the Income Tax Act from disseminating any
views or opinions whatever. The guarantee of freedom of expression in paragraph
2(b) of the Charter is not a guarantee of public funding through tax exemptions for the
propagation of opinions no matter how good or how sincerely held.170

CRA will not register, and in some cases will revoke, the charitable status of
a charity that is overtly political in its activities. As explained in a recent CRA
policy statement on political activities, “[a] charity may not take part in an il-
legal activity or a partisan political activity. A partisan political activity is one
that involves direct or indirect support of, or opposition to, any political party or
candidate for public office.”171 Alternatively, the policy statement notes that “[a]
charity may take part in political activities if they are non-partisan and connected
and subordinate to the charity’s purposes.”172

CRA explains that it is appropriate for a charity to advocate for a change in the
law, policy, or decision of government. However, charities must ensure these
activities are related and subordinate to their charitable purpose and that the com-
munications are “well-reasoned” and within the acceptable limits of expendi-
tures established by CRA.173
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When determining whether the purpose of an activity is political or charitable,
CRA will also consider whether a group limits the services it offers to a specific
group of people and warns that “all types of limitations have the potential of
offending the public benefit test.” Further, CRA states that “organizations that
want an outright restriction of benefit or exclusions of services have a far greater
burden of establishing public benefit than those organizations that want to focus

attention on a specific group, but extend service delivery to the general pub-
lic.”174

Consequently, there is a danger that religious organizations engaged in activities
other than religious worship and teaching doctrine, particularly if they involve
political activities, may become more vulnerable to having their charitable status
revoked or be denied charitable status in the first instance on the basis they are
engaging in activities that are overly political or discriminatory. As Carl Juneau
suggested:

If anything, the best way to deal with the problem is to ensure that any organization
that alleges to be religious should have a primary purpose [that is] indeed religious;
that any political pronouncements a religious charity makes are incidental, and that
they are clearly tied to religious observance. Otherwise it would seem difficult to
defend actions on the basis of advancement of religion.17>

Conclusion

One of the questions that many common law jurisdictions have struggled with is:
who should decide what the boundaries of advancement of religion as a head of
charity should be? Is it the role of the courts to continue to define religion for the
purposes of charity law, or should the government intervene and pass legislation
which provides a definition of religion?

In Canada, it will likely be left to the courts, as well as, to a certain extent, CRA
in an administrative context, to decide the future of advancement of religion.
In reviewing the approach that the Supreme Court of Canada has taken in the
Amselem decision in relation to the interpretation of the scope of religious free-
dom and the definition of religion that has been articulated by courts in other
jurisdictions, it appears that a broader definition of advancement of religion is
warranted. While historically the case law has not been clear on how expansive
advancement of religion is, recent decisions have made it clear that the state and
the courts must not inquire into the validity of an individual’s religious beliefs
or practices. Furthermore, if the definition of religion is too narrowly construed,
Charter challenges could be brought against the government for discriminating
against those religions that are not included in the charitable definition of reli-
gion.

From the case law and commentary noted in this article, it is apparent that “reli-
gion can and does have a significant role in identifying and promoting values that
advocate and encourage personal attitudes towards others and conduct between
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citizens which, even in a non-legal sense, is charitable.”76 In order for religion
to be effective, those who believe must be allowed to engage in practical mani-
festations of their faith. It is, therefore, appropriate for the state to provide broad
support for religious organizations by granting them charitable status. In doing
S0, the state acknowledges the benefit that comes from advancing religion within
a pluralistic society.
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