
22 The Bottom Line August 2005L E G A L

The Canada Revenue Agency’s
voluntary disclosure program
received some attention

recently in the decision of the Fed-
eral Court in Karia v. R., 2005 FC
639. Generally, the purpose of the
program is to promote voluntary
compliance with reporting and pay-
ment of taxes by taxpayers who
have deliberately failed to report
and pay taxes.  

To benefit from the VDP, a tax-
payer must satisfy four conditions.
If those conditions are satisfied, the
CRA will exercise its discretionary
power to waive or cancel all or any
portions of a penalty otherwise
payable under the Income Tax Act
(ss. 220 (3.1))  

Paragraph six of the CRA’s
Information Circular 00-1R, dated
September 2002 identifies the four
conditions that must be met under
the VDP. The disclosure must be
voluntary, complete, it must involve
at least one penalty under the Act,
and the information disclosed must
be at least one year past due or not
initiated simply to avoid late filing
penalties.  

In Karia, the question went to
the “voluntariness” of the taxpayer’s
disclosure. On September 17, 2003,
the Peel Regional Police conducted
a search on the taxpayers’ premises
in connection with a fraud investi-
gation. During the search, an officer
informed the taxpayer that the
police may notify the CRA that the

taxpayer had failed to report income
tax. After the search, unbeknownst
to the taxpayer, the police delivered
information to the CRA. It was
revealed however, that no evidence
was ever presented that established
that the taxpayer had actual knowl-
edge of either the CRA’s investiga-
tion or that the police delivered the
information to the CRA.

Because of the officer’s com-
ments, the taxpayers’ lawyer tele-
phoned the CRA and subsequently
wrote a letter to the CRA which can
be described as a no names disclo-
sure. The CRA was told that the tax-
payer was charged with minor fraud
and that an investigating officer
informed him that the CRA might
be notified of the failure to report
income. Counsel requested that the
CRA confirm that, under the facts
described in his letter, any disclo-
sure would be considered voluntary
under the VDP.

The CRA responded, stating that
“[b]ased on the circumstances
described we consider that the dis-
closure would be valid as presented.
However our determination has
been made based on facts as pre-
sented and could change if any new
details come to light during the han-
dling of the actual full disclosure.
Therefore, a full determination …
cannot be confirmed until after the
names of your clients are given and
all facts are verified…”  Relying on
the CRA’s response, the taxpayers’

lawyer sent another letter to the
CRA on January 19, 2004 dis-
closing the names of the taxpayers.
No additional information or facts
were disclosed to the CRA.  

On February 18, 2004, the CRA
informed the taxpayer that the dis-
closure did not qualify under the
VDP because the information pro-
vided by the officer constituted
knowledge of an investigation by an
authority with which the CRA had
an information exchange agree-
ment.

The Federal Court of Canada
rejected the CRA’s position on two
grounds. First, the court held that an
information exchange agreement,
as required by IC-001R, did not
exist between the CRA and the Peel
Regional Police. Secondly, the court
concluded that the CRA was
estopped from denying that the dis-
closure was voluntary.

It was revealed that when asked
for a copy of the information
exchange agreement, the CRA
informed the taxpayer that no
written agreement existed but that
the agreement was an informal rela-
tionship. The court ruled that, in this
instance, an informal relationship
did not satisfy the requirement set
out in paragraph six of IC-001R and
that only a formal agreement would
properly notify a taxpayer of the
existence of an agreement with the
CRA.

For disclosure to be considered
involuntary the court ruled that the
disclosure must be made with the
actual knowledge of an investiga-
tion. The court rejected the CRA’s
argument that disclosure could be
considered involuntary if the tax-
payer ought to have known an
agreement existed. The court
refused to place such a burden on
the taxpayer and instead opted for a
literal interpretation of subpara-
graph 6(a) IC-001R by placing the
onus on the CRA to prove that the
taxpayer had actual knowledge of
the investigation.

The court went on to say that the
CRA’s October 21, 2003 letter was
an invitation for the taxpayer to pro-
ceed with the disclosure. This letter
was construed by the court as a
promise by the CRA that the disclo-
sure would be considered valid if no
other relevant facts were subse-
quently revealed. Finding that no

further facts were revealed in the
January, 2004 letter, the court con-
cluded that the CRA was bound by
its original statement.

Consequently, according to the
court in this instance the taxpayers
were entitled to rely on the CRA’s
statement, and did so to their detri-
ment when their identities were dis-
closed in the January, 2004 letter.

The decision is to be com-
mended because it requires the
CRA to stick to its original position.
This practitioner has always been
sceptical of the no-names procedure
for fear that the CRA would do
exactly what it did here. 

In the absence of more and rele-
vant information not disclosed orig-
inally, the CRA should be held to
account. Unfortunately, the decision
may also sound the death knell for
the no-names procedure, which the
CRA has been reviewing. 

The author thanks summer student
Christopher Dunn for his assistance
with this article.
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Bill C-33, an Act to imple-
ment certain provisions of
the budget tabled in Parlia-

ment on March 23, 2004, received
Royal Assent on May 13, 2005  and
is now in force with a new regula-
tory regime for registered charities.  

The amendments to the Income
Tax Act in Bill C-33 implement new
rules concerning the taxation and
administration of charities set out in
the 2004 budget, including a more
accessible appeals regime, new
intermediate sanctions, improved
transparency and more accessible
information, as well as new dis-
bursement quota rules for charities.   

Prior to the tabling of the 2004
budget, the only sanction available
to the CRA in regulating registered
charities was the revocation of a
charitable registration.  

To provide an alternative to the
revocation of charitable status for
minor or unintended infractions, the
Act now provides for intermediate
sanctions, which include taxation of
gross revenue derived from busi-
ness activities, suspension of tax-
receipting privileges, monetary
penalties, and taxation of gifts and
transfers to other registered chari-
ties. Some sanctions are progres-
sive, increasing in severity for
repeat infractions within a period of
five  years. 

CRA also retains the ability to
revoke the registration of a charity
in the event of severe breaches of
the Act. 

Both monetary penalties
imposed as part of the intermediate
sanctions and the revocation tax
may now be reduced by any
amounts transferred to an eligible
donee, which essentially are com-
pliant registered charities. 

The Act also now provides CRA
with explicit authority to annul an
organization’s registration if it was
registered in error or if it has ceased
to be a charity “solely as a result of
a change in law.”  Annulled organi-
zations will be deemed not to have
been registered at all, the revocation
tax will not apply, and official
receipts issued prior to annulment
will be accepted as valid.   

Centralized internal 
appeals regime

Along with the new intermediate
sanctions comes a new appeals
regime, which is intended to make
the appeal process more accessible
and affordable for registered chari-
ties and unsuccessful applicants for
charitable status.  

Previously, the only route for
challenging CRA’s decisions on
charitable matters was an appeal to
the Federal Court of Appeal.  

The amendments have extended
the existing internal objection
review process to notices of a deci-
sion by CRA regarding the revoca-
tion or annulment of a charity’s reg-
istration, the designation of a
charity as a private or public foun-
dation or a charitable organization,
the denial of applications for chari-

table status, suspension of tax-
receipting privileges, and the impo-
sition of monetary penalties or
revocation tax against a registered
charity. 

Filing of a notice of objection is
now a required step before an
appeal may be brought to the
courts.

In any of the above mentioned
circumstances, a charity may file a
notice of objection with the assis-
tant commissioner of CRA’s
Appeals Branch within 90 days of
the date of the decision’s mailing
(in income tax matters, objections
are f iled with the local chief of
appeals.) 

The notice of objection should
identify the decision objected to,
the reasons for the objection and all
relevant facts. 

If the objection relates to a sus-
pension of tax-receipting privi-
leges, a charity may also apply for a
postponement of the suspension to
the Tax Court of Canada.  

Tax Court process
If a charity disagrees with

CRA’s decision resulting from an
objection, appeals in respect of
decisions concerning refusals to
grant registered charitable status
and revocation of registered chari-
table status will continue to be
made to the Federal Court of
Appeal. 

However, with respect to the
suspension of a charity’s tax-
receipting privileges or the imposi-

tion of the new monetary penalties
or the revocation tax, a charity may
appeal the decision to the Tax Court
of Canada under either the informal
(expected to apply if the amount of
penalties or tax is less than
$12,000) or general procedure.

The Tax Court of Canada must
receive the Notice of Appeal within
90 days of the date of mailing of the
decision on the objection (or after
90 days from the day of filing of a
notice of objection if CRA has not
yet provided a decision.). 

In order to resolve informal pro-
cedure appeals as quickly as pos-
sible, the Tax Court does not have
to follow legal or technical rules of
evidence. 

However, judgments issued
under the informal procedure will
not be treated as precedents for
other cases.

Additional 
provisions

CRA may now release to the
public additional information,
including grounds for revocation or
annulment; financial statements;
decisions of CRA regarding notices
of objection; identification of regis-
tered charities which are subject to
sanctions, the type of sanction
imposed, and grounds for the sanc-
tion; information to support an
application by a registered charity
for special status or an exemption
under the Act (e.g., a  request for
permission to accumulate assets);
and reasons for denying the regis-

tration of organizations. With
respect to the disbursement quota,
the rate applicable to investment
assets has been reduced from 4.5
per cent to a more manageable rate
of 3.5 per cent.

The rate now also applies to
charitable organizations (not only
public and private foundations),
while smaller charities of all types
(investments of $25,000 or less) are
now exempt, new concepts of
“enduring property” and a “capital
gains pool” have been introduced,
and most transfers from one regis-
tered charity to another will now be
subject to the 80 per cent disburse-
ment requirement.

The introduction of new inter-
mediate sanctions and a new
appeals regime are important
changes for charities, providing
more appropriate recourse for unin-
tended or incidental breaches.
However, the regulation of charities
is ever increasing in scope and
complexity, and will require careful
review by charities and their advi-
sors.
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