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Ruling may lead to fundraising legislation

UNCONSCIONABLE
—continued from page 9-

2. The court found that the
compensation to third party
fundraisers of 75 per cent to 80
per cent of the gross receipts for
the donations was uncon-
scionable and would “be bound to
shock the conscience of any cit-
izen.” These comments were
made notwithstanding that legal
counsel for the three directors
argued that the fundraising
practices were similar to those
carried out by other new chari-
ties and were done for purposes
of establishing a database for
future contributions. This would
suggest that the court will com-
pare fundraising expenses to the
gross amount of donations
received in the same year,
instead of amortizing those
expenses over a number of years
to reflect the long-term benefit of
the fundraising database that
was being established.

3. The court found that the
three directors were in a clear
conflict of interest when they
arranged for the society to enter
into contracts with fundraising

companies that were either
owned by them or employed by
them. It held that by entering
into these contracts, the directors
breached their fiduciary duty as
directors.

The practical difficulty that
can arise from conflicts of
interest where directors receive,
either directly or indirectly,
remuneration from a charity is
made all the more problematic in
extreme fact situations such as
the one in this case.

4. Once the court found that
the directors were in conflict of
interest by directing the society
to enter into the fundraising con-
tracts, it went on to require that
the directors account for all
monies that they had received
from the fundraising companies
that they owned or were
employed by.

This aspect of the decision
underscores that where directors
of a charity are found to be in
breach of their fiduciary duties,
the directors will personally be
liable to repay the monies that
they have received back to the
charity, whether such monies

have been received directly or
indirectly, including monies
received through fundraising
contracts.

5. The court also confirmed
the fiduciary duty directors in
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Ontario have to disclose unrea-
sonable fundraising costs to
donors. This decision is similar to
the position taken in Aids Society
for Children (Ontario), 105
A.C.WS. (3d) 1044, in which the
same court held that directors of

a charity have a fiduciary obliga-
tion to disclose fundraising costs
to donors where such costs ex-
ceed 70 per cent of the gross
receipts.

Justice Loukidelis was partic-
ularly critical of the arrangement
that allowed a fundraising com-
pany to “speak for the charity”
and receive 75 to 80 per cent of
the gross receipts without dis-
closing what those costs were
and what the charity was actu-
ally receiving.

This aspect of the decision
emphasizes that directors of a
charity have a fiduciary obliga-
tion to ensure that fundraising
expenses are kept within the rea-
sonable expectations of donors.
What the reasonable expecta-
tions on fundraising expenses
are was not identified by the
court, nor was there any refer-
ence to the 80/20 disbursement
quota rule required for registered
charities under the Income Tax
Act. However, what is clear from
the decision is that fundraising
administrative costs of 75 to 80
per cent of gross receipts is much
higher than what the court was

prepared to consider as reason-
able in the circumstances.

6. The common-law fiduciary
obligation placed upon directors
of a charity would appear to be in
addition to the increasing legal
obligations imposed upon direc-
tors by statute concerning
fundraising, such as the require-
ments under the federal Compe-
titions Act, the federal Personal
Information Protection and Elec-
tronic Documents Act, and the
proposed Ontario Privacy of Per-
sonal Information Act.

7. It is possible that Louki-
delis’s ruling, as well as the ear-
lier decision in Aids Society for
Children (Ontario), may become
the impetus for fundraising legis-
lation in Ontario similar to what
has been put in place in other

provinces, such as Alberta.
Whether the provincial govern-
ment, the charitable sector or the
third-party fundraising commu-
nity will take the initiative in
this regard remains to be seen.

The National Society for
Abused Women and Children
decision is important for the
numerous observations, findings
and conclusions of the court con-
cerning the inappropriateness of
fundraising activities carried out
by the society, as well as the
recognition that the PGT will not
hesitate to seek an order for a
judicial passing of accounts
under the Charities Accounting
Act (Ontario) where fundraising
arrangements are considered to
be patently unreasonable.

It will now be more important

than ever for charities that are
fundraising in Ontario to be dili-
gent in ensuring that they not
only comply with statutory
requirements involving fund-
raising, but also comply with
common-law fiduciary duties
imposed upon directors of chari-
table corporations in relation to
the expectations of donors con-
cerning reasonable administra-
tive expenses involved in
fundraising.

It is clearly a new day in
Ontario, and possibly across
Canada, for charitable fund-
raising that will need to be
closely monitored by charities,
their directors, legal counsel who
advise them, professional fund-
raisers, as well as the third-party
fundraising community.

Terrance S. Carter of Carter &
Associates, Orangeville, Ontario,
is counsel on charity law for
Fasken Martineau DuMoulin
LLP in Toronto. He is chair of the
National Charity and Not-for-
Profit Section of the Canadian
Bar Association and editor of
www.charitylaw.ca. He can be
reached at tcarter@carters.ca.



